






































William J. Lester, M.D. performed an independent medical evaluation on
November 2, 2009. He obtained a history of Mr. Archer falling from a beam and jarring
his back when he landed on his feet on September 4, 2008. Dr. Lester noted that Mr.
Archer had a positive history for fractures in the past and had knee surgery in 1988. Dr.
Lester examined Mr. Archer and reviewed the medical records of Dr. Wright, Dr.
Lockstadt, Dr. Clark, Dr. Evans, Dr. Hawes, Dr. Stanley, Dr. Brooks, Dr. Vascello, Dr.
Dome, Dr. Marlowe, Physician Assistant Barbara Jarboe, Physician Assistant DeShana
Collett and Physician Assistant Barry Williams: Drl Lester diagnosed lumbar strain. He
noted that Mr. Archer already had chronic back pain related to a November 10, 2003
injury with active facet arthropathy at the time of his injury on September 4, 2008. Dr.
Lester noted that Mr. Archer received rhizotomies in July 2008 and August 2008 and
was being treated for his chronic back condition. He opined Mr. Archer's fall was a
temporary exacerbation of his previous active condition. Dr. Lester opined Mr. Archer's
complaints of low back pain were not due to the work incident on September 4, 2008.
He noted that Mr. Archer's current condition was exactly like his previous complaint
from' the injury on November 10, 2003. Dr. Lester indicated the problem with the
rhizotomies was the nerve regrows and the symptoms are repeated. Dr. Lester noted
that Mr. Archer already had an active impairment prior to the incident of September 4,
2008. He noted that Mr. Archer stated that on June 20, 2005 he could not do any heavy
construction or heavy lifting anymore. Dr. Lester noted that Mr. Archer may need
treatment related to his November 10, 2003 injury but not related to his September. 4,
2008 injury. He noted the MRI after Mr. Archer’s injury on September 4, 2008 showed

no changes from his previous MRI and facet arthropathy. He opined Mr. Archer would
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have no restrictions from the September 4, 2008 injury but had restrictions' related to his
November 10, 2003 injury. He opined Mr. Archer needs a functional capacity

evaluation.

DISCUSSION OF THE CLAIM

The evidence in this case presents a difficult decision which must be made by the
Administrative Law Jud.ge. From a monetary approach, this is a relatively small claim.
The permanent impairment suffered by Plaintiff on September 4, 2008, if any, is not
more than 3%. The Defendant maintains that 0% permanent impairment resulted from
the September 4, 2008 incident and that all of Mr. Archer's permanent impairment pre-
existed the work incident. The Defendant claims that although there was a temporary
exacerbation of his pre-existing condition, he has now returned to baseline — a position
where he was prior to the injury. Even the Plaintiff acknowledges he was having similar
pain prior to the accident on September 4, 2008 and that during the rhonth prior to the
accident he had undergone two (2)‘ rhizotomies.

The primary medical evidence in this case comes from Dr. Harry Lockstadt,
treating orthopedic surgeon, and from Dr. William J. Lester, who perfofmed an
independent medical evaluation on behalf of the Defendant/Employer. Dr. Lester
maintains that all of Mr. Archer's impairment pre-existed September 4, 2008 and that
Mr. Archer had an active impairment prior to the work incident. Dr. Lester says that Mr.
Archer does not need ény medical treatment at present that is related to the September
4, 2008 injury. Dr. Lester would attribute any necéssary medical treatment at this time
_ to the old injury of November 10, 2003. Dr. Lester says that the MRI after the

September 4, 2008 injury showed no changes from a previous MRI. He would place no
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restrictions on the claimant as a result of the September 4, 2008 injury. He said that all
restrictions are attributable to the 2003 injury.

It is undisputed that Matthew Archer fell at least 9 feet from a beam, landing on
his feét and then collapsing or falling ‘onto his side or back. Dr. Lockstadt described
how an axial load was transmitted through the spine compressing the L4-5 and L5-S1
disc levels when Mr. Archer fell from the beam landing on his feet and then falling onto
his sidé. Dr. Lockstadt was of thé opinion that the force of the fall mashed the nerve
roots and produced the symptoms described by the claimant.

A thorough reviéw of Dr. Lockstadt's medical records, induding his 107 medical
report dated June 10, 2009; his supplemental report dated September 24, 2009; and his
testimony given during his deposition on October 8, 2009, together with the attached
exhibits of his progress notes, does not make the job any easier for the ALJ, but merely
complicates the task at hand. Dr. Lockstadt's testimony during his deposition is “all over
the board”, at times supporting the proposition as argued by Defendant and at other
times supportinQ a finding of a 3% permanent impairment resulting from the work

incident.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Based upon a review of this file, and giving consideration to the entire record,
including the summary of the evidence as set forth above and considering the
discussion of the case as set forth above, the ALJ does hereby make the following

findings of fact and conclusions of law:
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1. The Stipulations entered into between the parties at the Beneﬁtﬂ Review
Conference on Décember 2, 2009, and as set forth above on pages 1 and 2 are
adopted and incorporated herein by reference as findings of fact.

2. The education history and the work history of the Plaintiff, together with
Plaintiff's description of his 2003 injury and the subject injury of September 4, 2008, as
summarized abové on pages 2 — 4 is adopted and incorporated herein as findings of
fact. '

3. (A). The difficult issue in this claim is whether or not the Plaintiff,
Matthew Archer, suffers any greater permanent impairment under the AMA Guides, 5"
Edition, than he did immediately prior to his work related injury on September 4, 2008.
It is acknowledged by everyone that the P!aintiff' had a pre-existing active condition
which was requiring medical treatment. Dr. Lockstadt’s initial report dated June 5, 2009
assesses a permanént impairment of 8% to the body as a whole under the AMA
Guides, 5" Edition. Dr. Lockstadt found 5% of the impairment attﬁbutable to the prior
active lumbar facet degeneration. Thus, 3% of the permanent impairment would be
attributable to the work related injury. Dr. Lockstadt goes on to opine that claimant does
not retain the physical capacity to return to the type of work that he was doing prior to
the injury. He also places Plaintiff on physical limitations and restrictions, including
restrictions against lifting, bending, walking, standing, sitting, climbing, reéching,
grasping, and operating machinery. The claimant's testimony is in step with Dr.
Lockstadt's initial opinion with respect to his capacity to do his former work. At the
hearing conducted on December 17, 2009, the Plaintiff testified that his work required

him to sometimes operate a jackhammer, carry building materials, including lumber,
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bags of concrete, and boxes of tile, sometimes weighing up to about 80 pounds. In fact,
he approximated the jackhammer at 120 to 150 pounds. Mr. Archer testified that prior
to the work injury, he had undergone at least three prior rhizotomies on July 11,'200"8‘,
August 5, 2008 and August 19, 2008, but that after each procedure, he was able to go
back to work the following day, or, if done on a Friday, he could return to work at the
beginning of the following week. After September 4, 2008, the date of the injury in

question, Mr. Archer testified that “everything” had changed after the work injury of
September 4, 2008. He complained that he is not even close to being able to do the
types of heavy duties that he was performing prior to the injury. The Plaintiff's testimony
on this subject does constitute substantive evidence which can be considered by the

ALJ. Hush v. Abrams, 584 S.W.2d 48 (Ky. 1979).

(B). To this point, the evidence favors the Plaintiff and supports his contention
that the amount of his permanent impairment has increased as a result of the injury in
question.

(C). On or about September 25, 2009, the Defendant/Employer filed a medical
report from Dr. Lockstadt which consisted of eight questions, which were followed by
“yes or no” choices for six of the questions. For example, the report indicates that Dr.
Lockstadt did have an opportunity to review the claimant's medical records from Dr.
Paul Brooks and Dr. Luis Vascello at the time he completed the Form 10-7 dated June 5,
2009 and he also acknowledged he has now had the opportunity to review those
medical records. The Defendant in its brief has erroneously argued that Dr. Lockstadt
did not have the medical records of Dr. Paul Brooks and Dr. Luis Vascello at the time

Dr. Lockstadt issued his 107 report. When one Iodks closely at the questions 1 and 2 of

18



the supplemental report (Exhibit 2), one finds that Dr.vLockstadt answered “yes” to both
questions, first that he had been afforded the opportunity to review those medical
records and, secondly, that he had (again) the opvportunity to review the records. In
other words, he stated that he had the records available both before the filing of his 107
report and afterwards. The report next asks Dr. Lockstadt “do you still believe that Mr.
Archer experienced a permanent impairment as a result of the September 4, 2008 work
incident?”. The doctor is provided with a “yes or no" choice. The "no” blank has been
checked and a handwritten ﬁotation “see dictated note Sept, 24/09" is inserted at that
point. The report further indicates that he does not still believe Mr. Archer requires any
permanent restrjctions as a result of the work incident and he does not believe that Mr.
Archer requires any additional medical treatment as a result of the work incident.

(D). Dr. Lockstadt's deposition was taken by the Plaintiff on October 8, 2009.
Dr. Lockstadt acknowledged he was aware of the fact that Mr. Archer was engaged in
construction work prior to his injury. Dr. Locksfadt testified that he had placed
restrictions on the claimant restricting him to light work, allowing him to lift up to 20
pounds on an intermittent basis, 10 pounds on a more frequent basis; minimizing
repetitive bending, twisting through the spine; alternating between sitting, standing and
walking; and allowing for frequent changes in posture; minim;Jm use of a ladder, and
minimum repetitive work above the shoulder and minimum amount of bending.
(Deposition of Dr. Lockstadt, pages 6 and 7; page 65 of Exhibit 1 to deposition of Dr.
Lockstadt). Those restrictions were imposed on April 13, 2009. Dr. Lockstadt testified
that he thinks as a consequence of the work related fall that Plaintiff suffered “a

temporary exacerbation of the worsening of his pain . . .". Dr. Lockstadt testified he
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believed the Plaintiff was very close to his pre-fall status. He then expressed surprise
“when told by Plaintiff's counsel that two d:ays pridr to the work related injury, the
claimant was operating a jackhammer. Dr. Lockstadt then acknowledged it is fair to
conclude that his opinion is that “the fall Mr. Archer suffered on September 4, 2008 has
had an impact on his functional capacity, but you'(e not sure the scope of that impact?”
Dr. Lockstadt says that he can “fully agree” with that statement. (see page 11 of
Deposition). Dr. Lockstadt goes on to agree with Plaintiff's counsel that the impact had
on claimant's functional capacity by the September 4, 2008 work injury is “substantial”
(at page 13). Dr. Lockstadt also acknowledged that this negative impact on Mr. Archer
would “endure for the foreseeéble future”. Dr. Lockstadt verified that he believes Mr.
Archer was honest with him throughout his examinations, straightforward, and not
hiding anything. He saw no evidence of secondary gain. In summary, Dr. Lockstadt
agrees with the proposition that it is his opinion that “Mr. Archer continues to suffer from
substantial negative impact in his functional capabilities, therefore, making applicable
the restrictions . . .” (page 20).

(E). In response to questions from defense counsel, Dr. Lockstadt at first
acknowledged that the subject work injury had a permanent harmful change on
claimant’'s back injury as demonstrated by objective medical findings. He even
identified those objective findings as (1) a widening of the facet joint at L2-2 with wear in
the facet joint, (2) widening of the facet joint at L3-4, and (3) widening of the facet joint
at L4-L5. He testified the Plaintiff has a problem where the small joints of the back are
worn down and he has instability. He characterized those findings as “objective”.

Moments later, in response to a question from defense counsel, Dr. Lockstadt affirmed
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that it was still his position that “this work incident was a temporary exacerbation” of the
permanent impairment. He was then asked if there was any permanent impairment
attributable to the work incident. His answer was as follows:

“| think prior to his accident he had a permanent impairment

already, which would have been at between 5 and 8%. With this

accident, if you go to the AMA Guidelines, his impairment really

doesn’t change based on the Guidelines.” (at page 24)
Plaintiffs counsel then questions Dr. Lockstadt again and he then acknowledges his
Form 107, including the portion thereof which stated Plaintiff has an 8% impairment to
the whole person, of which 5% was attributable to the prior active condition. When
asked what is different now from the time of his initial Form 107, Dr. Lockstadt gives a
confusing answer “What'’s different is he still has the 8% impairment rating, and it has
been my understanding that he's had an 8% impairment rating prior to his fall.” (at
pages 27 — 28). Under examination again by'Defendant’s counsel, Dr. Lockstadt
confirms that he thinks the Plaintiff had an 8% rating prior to the fall.

(F). Obviously, the testimony of Dr. Lockstadt given during his deposition is
inconsistent. It is also inconsistent with his 107 report. It is confusing. It is difficult to
know and determine Dr. Lockstadt's position in th'is matter. The ALJ is not sure if Dr.
Lockstadt was aware that his second report was different and inconsistent with his 107
report. In the second réport, the questions had already been posed to him and most of
them were answerable by merely checking the “yes” or “no” line.

(G). Based on the evidence contained inAthe file, including all of the evidence

discussed hereinabove, the ALJ must make a determination as to whether or not

Matthew J. Archer sustained any additional permanent impairment under the AMA
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Guides, 5™ Edition, as a result of the work related fall of September 4, 2008. Does the
evidence submittéd by Dr. Lockstadt lend itself to a finding of pre-existing active
impairment of only 5% or does it compel a finding of 8%? Whét was Dr. Lockstadt
really trying to say? Did he intentionally change his opinion? Did he understand the
impact of his answers?

| (H). As fact finder, the ALJ has the sole authority to determine the weight,
credibility, substance, and inferences to be drawn from the evidence. Paramount

Foods, Inc. v. Burdhardt, 695 S.W.2d 418 (Ky. 1985). Furthermore, the ALJ has the

absolute right to believe part of the evidence and disbelieve other parts, whether it -

comes from the same witness or the same party’s total proof. Caudill v. Maloney's

Discount Stores, 560 S.W.2d 15 (Ky. 1977). It is not enough to show there was some

evidence which would support a contrary conclusion. McCloud v. Beth-Elkhorn Corp.,

514 S.W.2d 46 (Ky. 1974).

". When considering all of the evidence submitted by Dr. Lockstadt “on
balance”, and when considered in its entirety and under the totality of the factual
circumstances found herein to exist, the ALJ believes and does hereby find that
Matthew Archer has a permanent impairment to the body as a whole of 8% based on
the AMA Guides, 5" Edition and that prior to‘ the work related injury his active
impairment was only 5%, thereby resulting in a 3% permanent impairment to the body
as a whole attributable to the work event of September 4, 2008. This finding is
supported by Dr. Lockstadt's 107 report and it is certainly supported by the Plaintiff's
testimony to the effect that he is in a worse conditién now than he was priér to the injury

and that his work capacity has been reduced as a result of the injury. It is also
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supported by the fact that Dr. Lockstadt placed rather strict restrictions upon the
Plaintiff, whereas prior to the accident, Mr. Archer was working without apparent
restrictions and was performing physical tasks which far exceed the restrictions later
imposed by Dr. Lockstadt. It is also supported by the fact that Plaintiff fell approximately
9 feet, perhaps as much as 12 feet. This constituted a significant traumatic event and
one which would be expected to produce a permanent impairment.

4. Pursuant to KRS 342.730(1)(c)1, the claimant does not retain the physical
| capacity to return to the type of work which he was performing at the time of the injury
and he is therefore entitled to a multiplier of 3.0 of the 3% impairment found herein that
is attributable to the work injury. This finding is supported not only by the testimony of
the claimant, but is also supported by the 107 report of Dr. Lockstadt in which he states
that Plaintiff does not have the capacity to do his former work.

5. Based on average weekly wages of $586.15 stipulated by the parties, the
claimant is entitled to temporary total disability benefits in the surﬁ $ 390.77 and he is
entitled to permanent partial disability benefits calculated as follows: $390.77 per week
X 3% x 0.65 x 3.0 = $22.86 per week. The parties stipulated that TTD benefits were
paid at the rate of $390.73 per week from September 5, 2008 through April 13, 2009. It
appears that the period of time for which TTD -beneﬁts have already been paid is
appropriate.

6. Pursuant to KRS 342.020, the Plaintiff is entitled to reasonable and
necessary medical treatment in the future for the injury sustained on September 4,

2008.

23



AWARD

IT IS HEREBY ORDERED AND ADJUDGED as follows:

1. Plaintiff, Matthew J. Archer, shall recover of the Defendant, Back
Construction Company, Inc., and/or its insurance carrier, the sum of $390.77 per week
for temporary total disgbility that extended frorﬁ September 5, 2008 through April 13,
2009, together with interest at the rate of 12% per annum on all due and unpaid
installments of such compensation; and the Defendant shall take credit for any payment
of such compensation heretofore made.

2. Plaintiff, Matthew J. Archer, shall recover of the Defendant, Back
Construction Company, Inc., and/or its insurance carrier, as and for permanent partial
disability benefits the sum of $22.86 per week commencing April 14, 2009, and
continuing thereafter for a period not to exceed 425 weeks, together with interest at the
rate of 12% per annum on all due and unpaid installments of such compensatidn; and
the Defendant shall take credit for any payment of such compensation he.retofore made.

3. Plaintiff, Matthew J. Archer, shall further recover of the Defendént, Back
Construction Company, Inc., and/or its insurance carrier, for the cure and relief from the
_effects of the injury such medical, surgical and hospital treatment including nursing,
medical and surgical supplies and appliances, as may reasonably be required at the
time of the injury and thereafter during disability.

4, All motions for approval of aftomey fees shall be filed within thirty (30)

days following the final disposition of this Award.
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Rendered and copies deposited in the U.S. Mail addressed to the parties listed
below on this the /5#'day of February, 2010. .

EDWARD D. HAYS 7
ADMINISTRATIVE LAW JUDGE

COPIES TO:

Hon. Robert Abell

P. O. Box 983

Lexington, KY 40588-0983
ATTORNEY FOR PLAINTIFF

Hon. Roberta K. Kiser

167 West Main Street

Suite 100

Lexington, KY 40507
ATTORNEY FOR DEFENDANT
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