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JOE BILBY,
having been first duly placed under oath to tell the
truth, the whole truth and nothing but the truth, was

examined and testified as follows:

EXAMINATTION
By Mr. Abell:
Q. Would you please state your name.
A. My name is Joe Bilby.
Q. Mr. Bilby, what is a address at which I can

serve a subpoena on you for trial if that became

necessary?

A. You can do it here, 105 Corporate Drive,
Frankfort.

Q. Do you have any relatives that live in

Franklin County?
A. None that I know of. Actually, my
mother-in-law lives here, so does my brother-in-law and

so does his wife.

Q. What is their last name?
A. Stout.
0. Any other relatives with any other last name

besides Stout?
A. Not that I know of.
Q. Okay. Your current position 1s general

counsel for the Kentucky Department of Agriculture,
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correct?
A.

director
Q.

correct?

A.

Q.
bachelor'

A.
Q.
Q.
A

Q.

Virginia?

X

= ©

= ©)

I believe it's general counsel and executive
of the Office of Legal Services.

You've held that job since July 2016; is that

Yes, sir.

And your education, you attended and got a
s degree from the University of Virginia.
Yes, sir.

Graduated in 20037

No, sir.

20077

No, sir.

When did you graduate from University of

2001.

You served a term in the United States Marine

That's correct.

I believe that was 2003 to 2007.

That's correct.

Honorably discharged?

Yes.

Attended law school at University of Kentucky.

Correct.
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1 Q. When did you graduate from law school?
2 A. 2011.
3 Q. And did you become a member of the Kentucky

4 bar also in 20117

5 A. I did.

6 Q. Are you a member of any other state bars?

7 A. No.

8 Q. You were employed for a period of time by the

9 law firm now known as Stoll Keenon & Ogden?

10 A. That's correct. Let me amend a previous

11 answer. I have been admitted to the Federal District
12 Court for the Southern District of Indiana. I don't
13 think that's what you're asking when you say state

14 bars, but I want to say it on the record anyway.

15 Q. All right. It wasn't, but thank you anyway.
16 A. Sure.
17 Q. Go back to my question, you were employed by a

18 law firm now known as Stoll Keenon & Ogden?

19 A. Yes, sir.
20 Q. When did you begin working there?
21 A. I began in 2011, I think it was the month of

22 September, though I'm not certain, and I stayed there
23 | until the end of June 2016.
24 Q. And in terms of employment, did you basically

25 go directly from Stoll Keenon & Ogden to your position
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with the Department of Agriculture?

A. Yes, sir.

Q. Have you tried any cases?

A. I have.

Q. How many?

A. As lead counsel, I did one here in the

Franklin Circuit Court last year; my client was the
Kentucky Labor Cabinet; plaintiff's name was Michael
Donta. I also as lead counsel tried a case one time in
small claims court in Jefferson County. And then I was
second chair or third chair in another four to six
cases. I'd have to walk through if you wanted to get

into that level of detail.

Q. You've taken a deposition before.
A. I have.
Q. What are your job duties? I'm going to —-- can

I just refer to your job as "general counsel" just for
shorthand purposes and convenience?

A. That would be fine.

Q. All right. What are your job duties as
general counsel?

A. I provide advice and support to all the
members of the department who need legal advice for the
various things that they do in their jobs. Part of my

Jjob 1s providing legal counsel to the Kentucky Board of
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Veterinary Examiners, which this department does on a
contract basis. That's the professional licensing
board for veterinarians in Kentucky.

I spend about a third of my time working in
support of Kentucky's hemp program, which is heavy on
law and regulations, of necessity. And then I also
Jjust play a lot of response to the different inquiries
that members of the department bring to me on a weekly
if not daily basis. And then of course I supervise
Nicole Liberto, who is the second in command within the
Office of Legal Services.

Q. Have you supervised Ms. Liberto the entire
time you've held the position as general counsel?

A. I don't believe so. I think in her first
year, maybe year and a half, Keith Rogers was her
first-line supervisor. I think if you look at her
performance evaluations from 'l6, there may have been a
time when a lady named Kim Delaney-Ellis functioned as
her supervisor, but I'm not sure of the timeline. At
some point I became her direct first-line supervisor.
My guess is that the performance evaluation documents
would make that clear.

Q. Who was Kim Delaney-El1lis?

A. She was, for a time, the HR director. She was

the predecessor of Mark White.
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1 0. Well, I also saw that -- well, you referred to
2 Keith Rogers. Keith Rogers, to whom you referred, is

3 the chief of staff for the Department of Agriculture,

4 correct?

5 A. Yes, sir.

6 Q Is Mr. Rogers your immediate supervisor?

7 A. He is.

8 Q I did see in at least one of Ms. Liberto's
9 evaluations that he had -- Mr. Rogers had done the

10 evaluation.

11 A. There was a time when he was her direct

12 supervisor.

13 0. Okay. Have you since becoming general counsel
14 for the Department of Agriculture maintained any type

15 of outside or private practice?

16 A. Yes.
17 0. And what's the nature of that?
18 A. I'm the sole member and owner of Bilby Law

19 PLLC, which is lawyering I do on a moonlighting basis.
20 Q. And what type of cases or matters do you get

21 involved with with Bilby Law LLC?

22 A. It's Bilby Law PLLC.
23 Q. I'm sorry.
24 A. My two main kind of lanes of the business, the

25 one is representing employers in employment law
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matters, and the other is representing religious
organizations with different legal needs that they may
have.

Q. How does that coordinate with your
responsibilities as general counsel for the agriculture
department?

A. It's two separate matters. And I'm of course
bound to not take on matters for Bilby Law PLLC that
would create a conflict of interest with the
department.

0. And I saw that Bilby Law PLLC had an address

of 222 Eastover Drive?

A. Yes, sir.

0. Is that an office or a residence?

A. It's my residence. I have an office in the
basement.

Q. How active are you with Bilby Law PLLC?

A. Well, it varies. I would say, on average, I

spend five, maybe ten hours a week on it.

Q. You supervise Nicole Liberto. Could you
describe her job duties as you understand them?

A. They're set forth in her performance
evaluation. They include overseeing the department's
responses to open records requests as they come in;

notifying me about certain kinds of open records
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1 requests, which are defined in her performance

2 evaluations. She's responsible for supervising Clint

3 Quarles, a staff attorney, and Michael Grant, who's not
4 an attorney but 1s housed within the Department of --

5 or in the Office of Legal Services.

6 She also is assigned various tasks from time
7 to time. Those would include performance -- I'm
8 sorry —-- personnel board hearings, regulatory revision

9 assignments, and any other projects that may come

10 along. She's also expected to make herself available
11 to employees of the department who have requests about
12 any particular legal matter that may require the

13 assistance of the Office of Legal Services.

14 Q. Are you responsible for issuing any reprimands
15 or corrective employee action to Ms. Liberto?

16 A. She's my subordinate, so yes.

17 Q. Have you ever suggested to anyone that

18 Ms. Liberto should look into pursuing disability

19 retirement?

20 A. I believe I suggested that to you.
21 Q. Anybody else?
22 A. I don't think I've ever suggested it to her,

23 though I could be wrong. I can't recall suggesting it
24 to anyone else.

25 Q. Have you ever discussed with Mr. Rogers that
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1 Ms. Liberto might -- a good solution for her might be
2 pursuing disability retirement?

3 A. Any communications that I would have had with
4 Mr. Rogers on that subject would be subject to the

5 attorney-client privilege.

6 MR. ABELL: I take it there's no advice

7 of counsel defense being asserted in this case?

8 MS. BECKER: ©Not at this time.

9 Q. Okay. You spoke once at an industrial hemp
10 seminar, correct?

11 A. It's been more than once.

12 Q. Some time ago three job descriptions were

13 produced to me, mark that 1, 2, and 3.

14 (EXHIBIT 1, EXHIBIT 2 AND EXHIBIT 3 MARKED)

15 Mr. Bilby, the prior counsel for the

16 Department of Agriculture produced to me I think it's
17 512 pages of documents some time ago. Did you ever

18 have any chance to look through them?

19 A. I did.

20 Q. All right. Among those documents, and you can
21 see they're stamped down in the lower-right-hand corner
22 and there's also handwriting on them, the numbers

23 differ for some reason. But anyway, looking at

24 Exhibits 1, 2 or 3 can you tell me which of them, if

25 any, 1s a job description applicable to Ms. Liberto's
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1 position at present?

2 A. Well, the document you've labeled now as

3 Exhibit 3 is for staff attorney II. To my

4 understanding, that's not the position that she holds,
5 so I would rule that one out as having any bearing on

6 her job description. That leaves Exhibit 1 and Exhibit
7 2.

8 Looking at Exhibit 1, and turning to the third
9 page, it shows that this was a job established in 1982
10 and last revised on May 16th, 2008, so I would call

11 that some time ago, certainly before my time.

12 And then turning now to Exhibit Number 2, this
13 is a document titled, "Staff Attorney Manager/Assistant
14 General Counsel," which is what I understand her job

15 title to be. It was established in 1982 and last

16 revised on February 16th of 2019, so for that reason

17 alone I would say this one should be the one that's

18 most likely descriptive of her job.

19 Q. At present.
20 A. Yes, sir.
21 Q. All right. You referred -- do you know if,

22 prior to February 16, 2019, whether the job description
23 that's marked as Exhibit 1 was applicable to
24 Ms. Liberto's position?

25 A, I do not know.
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Q. Turn to the second page of Exhibit Number 2.
It gives examples of duties, and some of these are
plainly not applicable such as preparing, trying and
arguing complex cases including capital cases, at least
to the extent that involves capital cases.

All right, but let's go through some of these
duties. First item is "Provides direct support to the
executive director, commissioner or general counsel in
the management and delivery of specialized legal
services." That's something that's part of

Ms. Liberto's duties, correct?

A. Yes.

Q. And has been since you've been general
counsel.

A. As I understand 1it, vyes.

Q. "Manages and coordinates the work of
designated attorneys and non-attorney staff.”" You

referred earlier to her supervision of a staff attorney
and a non-attorney staff person, correct?

A. Uh-huh.

Q. Is handling complaints and grievances of

designated attorneys and non-attorney staff part of her

duties?
A. Yes, in the sense that she is responsible for
defending -- representing the department in matters
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1 brought by KDA employees, which you could characterize
2 as complaints and grievances. She did one of those

3 last year and may have an opportunity to do one this

4 year.

5 Q. Are you talking about defending in personnel

6 board proceedings?

7 A. Yes, sir.
8 0. Okay.
9 A. There's also such a thing as a grievance in

10 state government that is somehow different than a

11 personnel board complaint. In my mind, and this may be
12 incorrect, a grievance 1is not as serious of a complaint
13 as a personnel board appeal would be. I seem to recall
14 that she may have been involved in dealing with one of
15 these internal grievances, though I don't have any of
16 the details to support that.

17 And then at the most basic level, people come
18 to me all the time with things that I would

19 characterize as complaints and grievances and they want
20 a hearing from the attorney whether or not they're

21 right or they're wrong or what their rights are, so I
22 would imagine that if Nicole, you know, were approached
23 | Dby such an employee, that she would also be responsible
24 for handling such a complaint or a grievance from a

25 non-attorney staff member of KDA.
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Did I answer your question?

Q. An example of such a grievance might be, for
instance, what?

A. My supervisor telling me that I need to help
out with task X; that's never been a part of my job; do
I have to do it?

Q. Do you have any sense of how much work time
Ms. Liberto devotes to handling complaints and
grievances as you described them both with respect to
the personnel board and otherwise?

A. When there is a personnel board proceeding
that is coming up, I understand it to consume 100% of
her time or almost 100% of her time.

Q. How many personnel board matters have -- or
hearings have there been since you've been general
counsel?

A. There is the one that occurred in November and
December of last year. I can recall one shortly after
I came to the department that Ms. Liberto and I handled
together. I think that would be in early 2017, though
I'm not certain.

There have been others that have been filed
where we thought we were going to have to go in for a
hearing, but they were resolved shortly in one way or

another.
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Q. All right, looking back at Exhibit 2,
"Performs specialized legal services relating to one or
more specific areas of the law," you referred to that
earlier, I believe, correct?

A. Yes.

Q. "Prepares, tries and argues complex cases

before state and federal courts and administrative

forums." You told us about a couple of personnel board
matters. Has Ms. Liberto since you've been general
counsel had responsibility for other -- whether in a
judicial forum or administrative forum -- other
litigation?

A. Not that I can think of. I am aware that she

has been trained as a hearing officer through the
training opportunities offered by the office -- I'm
sorry, the -- yeah, the Office of the Attorney General.
I don't know if she's ever been called upon to act as a
hearing officer during my time, but I know she's been
trained as one.

Q. The job description, Exhibit Number 2, is this
used -- 1f there were an opening for the position,

would this job description be used to advertise for it?

A. I don't know the answer to that.
Q. All right, going back to -- next item 1is
"Drafts and reviews proposed legislation... and
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comments on proposed legislation." I believe you
referred to that earlier, correct?

A. It says legislation. I don't -- I'm not aware
of a time when Nicole has drafted or reviewed proposed
legislation to be introduced to the Legislature. She
has done similar work with regard to proposed
administrative regulations that were being drafted for
promulgation by the department. So I think that the
word "legislation" there is not as accurate as it could
be.

For instance, she's been tasked with doing an
overhaul of our motor fuels regulation, which has
turned into a project that has taken her almost two
years to complete, and that would be an administration
regulation that she was tasked with drafting.

Q. Does she have any responsibility for

coordinating legal work performed by contract

attorneys?
A. I lost track of where you were.
Q. Well, I skipped over a few because --
A. Oh, sorry.
Q. -—- we've talked about them.
A. Oh, okay.
Q. You referred to them already.
A. Okay.

The Kleingartner Group

Page: 18



Deposition of Joe Bilby Nicole Liberto v. Commonwealth of KY, Dept of Agriculture

1 Q. But you go down a little bit, says, quote,

2 Coordinates legal work performed by contract attorneys.
3 A. In my time we have stopped using contract

4 attorneys, so she's not had an opportunity to do that
5 during my tenure as general counsel.

6 0. Next is —-

7 A. Let me qualify that. We still use one firm
8 for intellectual property work, but I handle

9 interaction with those attorneys; she does not.

10 Q. Okay. Next is "Approves settlement of legal
11 actions, consistent with agency procedures." To your
12 knowledge has Ms. Liberto ever had that type of

13 responsibility?

14 A. Not during my time here.

15 Q. Next is "Reviews and approves contracts,

16 official orders and other documents for form and

17 legality."

18 A. She does that sometimes.

19 Q. Next is "Represents the agency head and/or
20 advises agencies during meetings of various state

21 boards, commissions or similar entities." Does she
22 have that responsibility?

23 A. I can't recall an instance where she attended
24 a meeting of a state board, commission or similar

25 entity, but I can imagine there were times when
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questions that arose within a state board or commission
or entity came to her for legal guidance. I know that
that happens with regard to her subordinate, Clint
Quarles. So 1n a sense, she supervises him and may
have substantive input in those efforts, though I don't
know any of the details.

0. Next is "Reviews and makes recommendations on

agreements and other actions by an agency."

A. She does that.

Q. Next is "Drafts and reviews proposed
administrative regulations.”" I believe you referred to
that a few minutes ago with -- at least with respect to

motor fuels regulations.

A. That's correct, and she also oversees Clint's
efforts to do so with administrative regulations
touching on other matters.

Q. Next is "Prepares legal opinions"?

A. I can't recall a time when she's done that
while I've been here.

Q. Next is "Recommends policy and procedures to
conform with applicable laws and regulations."

A. I can't think of any specifics here, but I can
imagine a scenario where someone comes to her asking a
qguestion about, "Can we do this or that in the program

that I run," and she would then need to consult with

The Kleingartner Group

Page: 20



Deposition of Joe Bilby Nicole Liberto v. Commonwealth of KY, Dept of Agriculture

1 the applicable laws and regulations and provide

2 guidance or an answer to that question, though I don't
3 know any of the specifics.

4 0. And the last item would be, it seems, related
5 to what you just said, and it says, "Provides legal

6 advice to agency personnel."

7 A. Yes, sir.

8 Q. And you've mentioned several times that comes
9 up in a variety of contexts for Ms. Liberto and for

10 yourself as well, correct?

11 A. It does, indeed.

12 0. One of her responsibilities is dealing with
13 open records requests.

14 A. That's correct.

15 Q. And reading through these materials, it could
16 be considered a significant part of her duties; is that
17 fair?

18 A. Think so.

19 Q. Walk me through a typical -- the department
20 receives an open records request in a typical case, and
21 I know there are atypical ones, but in a typical case
22 walk me through the process when it comes -- the

23 request is first received and then the response is

24 prepared and sent off.

25 A. I'll do my best to summarize, though I may
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1 skip over a step or two.

2 The request usually comes in almost always in

3 writing. Sometimes it's on the one-page form that has

4 existed for longer than I've been here; sometimes it's

5 simply text in the form of an email or letter. Those

6 are —-- no matter who receives it here in the

7 department, they should all be directed to Nicole's

8 attention.

9 In the email age they are often submitted by
10 whoever received it, sent to Nicole as an email or an
11 email attachment. She then is supposed to study it,
12| make an initial determination about whether or not KDA
13 is even likely to have documents that are responsive to
14 that request and/or whether or not there are exemptions
15 within Kentucky's Open Records Act that could be
16 applicable.

17 She then is responsible for figuring out who
18 is the person within KDA who is the keeper or custodian
19 of the documents that are responsive to this request.
20 She then shoots an email -- it's almost always email, I
21 believe -- to that KDA employee and requests

22 confirmation that documents exist and also an estimate
23 for how long it would take us to pull together the

24 records that are responsive to that request.

25 By law she's required within three days to
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1 respond to the requesting party with an initial

2 assessment of whether or not the request has been

3 granted or denied or granted with qualifications. And

4 she also at that time is supposed to tell them an

5 estimate for how soon -- it's not even an estimate -- a
6 no-later-than date for when the documents will be

7 produced to the requesting party.

8 She's then responsible for staying in touch

9 with the KDA employee who is supposed to be pulling

10 those documents together and also staying in touch with
11 the requesting party to the extent they have questions

12 or a request for a status report on the department's

13 efforts to comply with the Open Records Act.

14 In addition, she's responsible for telling me

15 and our communications guy anytime she receives certain
16 kinds of open records requests which we've learned from
17 experience need to be flagged for my attention and for

18 Mr. Southard's.

19 Q. I think requests for media and lawyers were at
20 least two of the types that were supposed to be brought

21 to your attention, correct?

22 A. Correct.
23 Q. In terms of responding to the requesting
24 party, and what you have -- at least what I'm

25 understanding is Ms. Liberto has responsibility to

The Kleingartner Group Page: 23



Deposition of Joe Bilby

Nicole Liberto v. Commonwealth of KY, Dept of Agriculture

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

respond to the requesting party, and depending upon the
situation, "We don't have any of that"; "We have some
of it, but some of it's exempt"; or, "We're in the
process of fulfilling it completely, at least to the
extent we understand it," how is that response done?

Is that email or in writing, a letter, do you know?

A. I believe it's usually by email. I would
imagine that at an earlier stage in her career it was
done by letter, but increasingly we lean on email.

And I should also add that -- you're laying
out the wvarious scenarios. I think there are times
when Nicole has to say to the requesting party, "Now
that my three days are up, your request is granted, but
I'm not even sure yet whether we have responsive

documents; we're working on it; I'll get back to you."

Q. I've gotten that response —--
A. Have you?
Q. -- myself before from agencies. It's not

always easy to respond to open records requests.

A. That's true.

0. All right. So at the end of this, does
Ms. Liberto have responsibility for physically
retrieving the documents?

A. Sometimes.

Q. How are they put together and delivered, if
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there is a typical way that they're delivered to the
requesting party, on a DVD or a hardcopy?

A. Usually they are collected by whichever KDA
employee she has identified as the keeper of those
documents. Usually they are scanned and emailed to her
unless the documents are so voluminous that they cannot
be sent as an email attachment. I believe that she
also has a shared drive file where at least some KDA
employees can drop files in for her to retrieve
electronically. I'm not certain of that, though.

She then has the responsibility for printing
the documents out and inspecting them to identify
portions or pages that may need to be redacted and then
providing those redactions prior to production.
Sometimes we do physically produce the documents when
there's a big stack and it's most time and cost

effective to simply print them out and stick them in

the mail.
Q. Ms. Liberto has responsibility you said for
supervising two employees. One is a staff attorney.

What's that individual's name?

A. Clint Quarles.
Q. Could you summarize Mr. Quarles' duties?
A, I'm less familiar with his duties than I am

with Nicole's, but what I do know is that he is
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responsible for many of the same tasks that she is; the
main difference being that he doesn't supervise any
staff attorneys and she supervises him.

Clint has responsibility for whatever duties
are assigned. Thinking back to the last year or so, he
has spent a lot of time spearheading regulatory
revision efforts for all the other regulations that are
promulgated by the state Board of Agriculture and the
Kentucky Department of Agriculture.

The reason we've been working so hard for the
last two years is because the General Assembly has
created a deadline for every agency to go through all
of its regs on the books and either update them or
identify them to be discarded as no longer necessary,
so-called "Red Tape Reduction Initiative." We spent a
lot of time on Red Tape Reduction Initiative. Clint
has done the lion's share of that work.

Q. Would it be fair for me to under-- conceiving
of Mr. Quarles' duties as generally similar to
Ms. Liberto's, absent the supervisory responsibilities?
A. Yes, although I would add the caveat that
there are certain subject matter areas that he just
knows a whole lot better than she does. And so my
understanding is that over the decade or more they've

worked together, they've reached an understanding that
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1 when it comes to animal health issues or farming-

2 specific issues, Clint, being a farm kid, is the go-to
3 person on those issues and she handles the others.

4 Q. The other employee that Ms. Liberto supervises
5 his position is what?

6 A. I don't know what his position title is. His
7 name 1s Michael Grant.

8 Q. Do you know what Mr. Grant's job duties are?

9 A. I believe he assists her with whatever tasks
10 she may ask of him. I believe she has assigned him

11 with responsibility for keeping track of open records
12 requests as they come in and are completed and then

13 closed out. I think I saw at one point a tracker that
14 he had put together at her request. It's meant to keep
15 tabs on all these pending open records requests.

16 Beyond that, I'm not sure what he does. He 1is
17 a public notary, so from time to time he's called upon
18 to provide that service.

19 0. Do you know how much time in a work week

20 Ms. Liberto devotes to supervising Mr. Quarles and

21 Mr. Grant?

22 A. I do not.
23 (EXHIBIT 4 MARKED)
24 Q. Mr. Bilby, I've marked as Exhibit Number 4 a

25 letter dated June 22, 2018. It is from Mr. Rogers to
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1 Ms. Liberto. You've seen this before, I'm guessing?

2 A. I have.
3 Q. Did you have any role in drafting it?
4 A. I'm not going to answer any questions about

5 the legal services that I provide to the department.
6 Q. Turn to the third page. On the third page,
7 and this is KDA 006, it refers to performance

8 evaluation scores, beginning -- these are for

9 Ms. Liberto, beginning in 2003 and continuing to 2017.
10 Do you see those?

11 A. Yes, sir.

12 Q. Do you know what the source of those numbers
13 are?

14 A. I believe it was from her performance

15 evaluation documents.

16 0. Okay. I had seen a document that indicated
17 that a overall evaluation score over 250 is a good

18 score. Is that correct?

19 A. There's a specific definition that's spelled
20 out in the document under your arm. If you'd like to

21 hand it to me, I can tell you what it is.

22 MR. ABELL: Let's mark this Exhibit 5.
23 (EXHIBIT 5 MARKED)

24 A. Would you like me to answer your gquestion?
25 Q. Yes.
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1 A. If you look at the document you've now marked
2 as Exhibit 5, on the first page there's a rating scale
3 of 1, 2, 3, 4, 5 on the right-hand column; a rating

4 that falls in the 3 tier is defined as "adequately

5 meets expectations." And I believe that if you were to
6 look at a completed performance plan set from 2019 or

7 some other year, one of the last pages would spell that
8 out explicitly.

9 (EXHIBIT 6 MARKED)

10 Q. All right. Exhibit 6, I think if you turn to

11 the last page, and it's KDA 191...

12 A. Yes.

13 Q. At the top.

14 A. Yes.

15 0. I have the heading, "Overall Performance

16 Evaluation," and it has five boxes, and the middle box

17 says "good" and in parentheses says "250 to 349."

18 A. That's what it says.
19 Q. So my conclusion was that a score of 250 or
20 better -- a overall performance evaluation score of 250

21 or better was in the good employee category.

22 A. It's a score of 250 to 349, according to this
23 form, denotes good, vyes.

24 0. And turning back to Exhibit 4, the letter, I

25 concluded that the summary of Ms. Liberto's performance
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evaluations indicated that she had always scored at the
level of a good employee or better. 1Is that fair?

A. Assuming, of course, that in these early years
the annual performance evaluation rubrics were the same
as the ones from the latter years, that would be
correct.

Q. Do you know whether any determination -- so
what you're saying is evaluations could have been
scored differently prior to your arrival in the
department, correct?

A. That's right.

0. And, therefore, if we see, for instance, 453

for 2003, that may indicate a good employee; it may

not. You're not sure. Is that fair?
A. That's right.
Q. Do you know if any effort was made to

determine whether there was any scoring deviation in

these years?

A. Not that I'm aware of.
Q. Looking still at Exhibit Number 4, at the top
of -—- it'd be the fourth page of this exhibit, in that

first paragraph, and I'll read the portion I'm
interested in. It says, quote, it is unlikely that you
could nevertheless perform your job duties adequately,

regardless of where you were physically located at the
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1 time, end quote.

2 Do you know whether any -- well, physician was
3 consulted with respect to that conclusion?

4 A. I don't remember.

5 0. Down at the bottom there's a footnote,

6 footnote 4, and it reads, quote, As I mentioned Monday,
7 there are no other employees within the Office of Legal
8 Services, the Office of Communications, or the Office

9 of Administrative Services who are permitted to work

10 from home, end quote.

11 Do you know whether there are any other

12 employees in any of those offices that have a heart

13 condition similar to Ms. Liberto's?

14 A. I'm not aware of any.

15 Q. We met and talked briefly in early January,

16 correct?

17 A. We did.
18 (EXHIBIT 7 MARKED)
19 Q. Mr. Bilby, Exhibit 7 is a document consisting

20 of a letter I sent to the former counsel for the
21 Department of Agriculture and an affidavit from

22 Dr. Vincent DeGeare. You've seen this before, I'm

23 sure. I know you have, because we've discussed it
24 before. Correct?
25 A. Yes.
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1 Q. When did this first come to your attention?

2 A. It was on or after the letter was received by
3 Mr. Swansburg and Ms. Root.

4 Q. Would it be fair to conclude that would have
5 been in late October or early November?

6 A. I believe so.

7 Q. Did Dr. DeGeare's affidavit tell you anything

8 you didn't already know?

9 A. Yes.
10 Q. What was that?
11 A. Well, for one thing, it was quite a bit more

12 extensive than the previous letters that she had

13| provided from physicians, which I believe included

14 Dr. DeGeare, though I'm not certain of that.

15 Q. There was. There was a prior letter to

16 Dr. DeGeare; I believe it's referred to in that other
17 letter we were discussing --

18 A. I think so too, and I think I've seen letters

19 from other doctors that she --

20 Q. Dr. Miguel as well --

21 A. I can't remember the names.

22 Q. -- that I think it was from 2011.

23 A. That could be. I don't know their names.
24 0. To your knowledge, was any —-- did the

25 department make any effort from another physician or
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other appropriate person to get some feedback regarding
what Dr. DeGeare was saying in this affidavit?

A. Can you ask the question a bit more precisely?

Q. Well, I had Dr. DeGeare review and prepare and
sign this, because the department's answer said, as I
read it, "We really don't know enough about her
condition to know whether or not it's a disability."
Okay? All right. Fair enough. $So I wanted him to
explain the condition.

I'm not a cardiologist and you aren't either,
so you read this, you learn some things. I'm really
not in a position to know whether or not they make
sense or not. I'm guessing you're not either. So you
might consult with another physician or some other
authority that could tell you whether or not what
Dr. DeGeare 1s saying makes any sense. Do you know

whether that type of effort was undertaken?

A. Consultations with another physician?
Q. Yes.

A. I'm not aware of any.

0. What to you was most significant about

Dr. DeGeare's affidavit?
A. I cannot remember what I thought was the most
significant portion or paragraph of his affidavit at

the time when I read it.
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Q. You discussed it -- well, you don't want to
talk about that. Well, let me ask you anyway. You
discussed Dr. DeGeare's affidavit with Mr. Rogers?

A. I'm not going to answer any questions about my
discussions with Mr. Rogers.

Q. I thought that was your answer, but I needed
to ask anyway.

Was part of your responsibilities when my
letter and Dr. DeGeare's affidavit was received to
formulate the department's response?

A. I'm not going to answer any questions about
that.

(EXHIBIT 8 MARKED)

Q. Mr. Bilby, you've seen Exhibit 8 before,
correct?

A. Yes.

Q. You're going to decline to answer any question

regarding what role, if any, you had in drafting

Exhibit 87?
A. Correct.
Q. Looking at the first page, Hannah Blair Mann,

is she still an employee with the department's Office
of Consumer and Environmental Services?
A. Yes.

Q. Explain what Ms. Liberto and Ms. Blair did
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1 working —-- there's a reference -- if you know --

2 working together at a table in a conference room over

3 the past two years.

4 A. Well, Nicole has told me that she and Hannah

5 have met dozens of times, for hours at a time, to do a
6 complete rewrite of the administrative regulation that
7 oversees KDA's motor fuels program. This was an

8 assignment that I gave to her in April of 2018 and it

9 still isn't finished.

10 The two of them would sit down and talk

11 through the technical ins and outs of the industry and
12 KDA's regulatory role with regard to the industry in an
13 effort to craft an administrative regulation that an

14 ordinary member of the public can read and understand
15 and that also accurately reflects the motor fuels

16 program that we run here at KDA.

17 The reason that was necessary is that the

18 previous regulation had not been updated, I believe in
19 more than a decade, and there were large parts of how
20 we run our motor fuels program you would not have known
21 or understood from reading the existing regulation.

22 Q. So it's your understanding that Ms. Liberto

23 and Ms. Blair spent hundreds of hours over the course I
24 guess roughly over the last two years.

25 A, She's told me that.
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Q. Do you have any sense of is hundreds 200 or
600 or do you know?

A. I think that what Nicole told me in a meeting
recently is that she believes they met approximately 60
times and that the average meeting was six hours in
length such that the total number of estimated hours on

Nicole's part would be 360 hours.

Q. Over the course of a couple of years.
A. Correct.
Q. Second page, under heading B, second paragraph

there, the concluding sentence reads, in part, quote,
we do not believe that your productivity on work-from-
home days is, or could be, commensurate to your

productivity on days when you are physically present 1in

your office, end quote. Correct?
A. That's what it says.
Q. Do you know when, if at all, Ms. Liberto had

been granted a reasonable accommodation by the
department to work from home?

A. I have seen documents in department files, I
believe which have been produced to you already, that
provide information about when the accommodation was
extended to her and under what circumstances. Those
events predate my time here.

Q. Do you know whether at any time the
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1 accommodation included work from home?

2 A. I believe that it did.

3 Q. And that was prior to 20167

4 A. Yes.

5 Q. Look at Exhibit 4, and we talked about this

6 earlier, on page 3 it referred to her performance

7 evaluation scores, and I'd understood, frankly, that

8 all the scores were in the good employee category. If
9 she prior to 2016 had a reasonable accommodation of

10 working at home, why were her performance evaluation
11 scores higher than they have been after 20167

12 A. I don't know the answer to that.

13 Q. Does that indicate to you that she functioned
14 well and was very productive when having a reasonable

15 accommodation that permitted her to work at home?

16 A. No.
17 0. Why not?
18 A. Well, I see a steady decline in the scores

19 that were given to her by whoever it was that was doing
20 her performance evaluation in 2007 and 2008 and 2009

21 and 2010 and 2011 and 2012 and 2013 and 2014 and 2015
22 and 2016 and 2017. And I would note, in fact, that in
23 2017 Nicole did have a work-from-home arrangement,

24 albeit of a different sort, so she was working from

25 home in calendar year 2017 when she received that
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performance evaluation of 251.

Q. And was 2017 the first year that you were
responsible for her evaluation?

A. It was beginning in around early 2017 that I
became responsible for her evaluation.

0. It's nevertheless true that at all times,
whatever accommodation has been afforded Ms. Liberto,
her performance evaluation scores put her in the good
employee category; 1isn't that correct?

A. According to the rubric that is written into
the state's performance evaluation system, that's
correct. I don't agree.

Q. Turning to the third page of Exhibit 8, first
paragraph, it concludes, last sentence, in part --
well, I'll just read the whole thing. Quote, We
believe that your sweating, shaking, fast heartbeat,
blurred vision, vertigo, and paresthesia symptoms, when
you are experiencing them, make it difficult" -- should
be -- "if not impossible for you to perform your job
tasks, regardless of whether you are physically present
in your office or at home at such times, end quote.

Do you know if any healthcare provider or
physician was consulted with respect to that statement?

A. I'm not aware of any.

MR. ABELL: Let's take a brief break.
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1 (OFF THE RECORD)
2 Q. Mr. Bilby, earlier you referred to a personnel

3 board hearing that took place, I believe you said in

4 November and December of 2019. What was the outcome of
5 that?

6 A. We're still awaiting the outcome.

7 MR. ABELL: That's all the questions I

8 have for you today. I will say that I understand

9 you've invoked the attorney-client privilege. It is my
10 understanding if I subsequently get testimony from

11 Mr. White or Mr. Rogers —-- they seem like the most

12 likely candidates -- something to the effect of "on

13 advice of counsel" or "based on advice of counsel," it
14 may be necessary for us to reconvene, but with that

15 said, that's all the questions I have for you today.

16

17 x kx * Kk k% Kk X*x *x *x % k% k% *x *x *x *x * %

18 (DEPOSITION CONCLUDED AT 11:54 A.M.)

19 *x X kx k Kk Kk Kx *x *x * k% Kk * *x *x *x * %k

20
21
22
23
24

25
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COMMONWEALTH OF KENTUCKY
JOB SPECIFICATION

JOB TITLE: STAFF ATTORNEY MGR/ASST GENERAL COUNSEL

JOB CODE: 98270V000101 GROUP: 9800 - LAW
SYSTEM ID: 20001889

SELECTION METHOD: QUALIFYING SALARY (MIN-MID):

EXAM NO.: NONE GRADE: 18

NO. OF TEST QUESTION: NONE SPECIAL ENTRANCE RATE: NONE
EXTENDED INITIAL PROBATIONARY PERIOD: NONE

CHARACTERISTICS OF THE JOB: CHARACTERISTICS OF A JOB ARE GENERAL
STATEMENTS INDICATING THE LEVEL OF RESPONSIBILITY AND DISCRETION OF
POSITIONS IN THAT JOB CLASSIFICATION.

Manages the work of supervisors, attorneys and non-attorney staff in a
major legal function. Provides legal services of a varied and complex
nature; and performs other duties as required.

MINIMUM REQUIREMENTS: MINIMUM REQUIREMENTS ARE COMPREHENSIVE STATEMENTS OF
THE MINIMUM BACKGROUND AS TO EDUCATION, EXPERIENCE, AND OTHER
QUALIFICATIONS WHICH WILL BE REQUIRED IN ALL CASES AS EVIDENCE OF AN
APPOINTEE'S ABILITY TO PERFORM THE WORK PROPERLY.

EDUCATION: See Special Requirements.
EXPERIENCE: Must have five years experience in the practice of law.

SUBSTITUTION CLAUSE:

EDUCATION: A Master of Law degree will substitute for one year of the
required experience.

EXPERIENCE: NONE

SPECIAL REQUIREMENTS: (AGE, LICENSURE, REGULATION, ETC.)

Must be licensed to practice law in the Commonwealth of Kentucky or comply
with SCR 2.111 Limited certification of admission to practice or SCR 2.112
Attorney participants in defender or legal services programs.

PRE-EMPLOYMENT REQUIREMENTS: EMPLOYEES IN THIS JOB WILL BE REQUIRED TO
OBTAIN CREDENTIALS OUTLINED BELOW BEFORE BEGINNING EMPLOYMENT IN THIS JOB
CLASSIFICATION. IT IS THE SOLE RESPONSIBILITY OF THE EMPLOYING AGENCY TO
VERIFY THE ATTAINMENT OF THESE CREDENTIALS BEFORE THE EMPLOYEE BEGINS
EMPLOYMENT 1IN THIS JOB CLASSIFICATION. COPIES OF THE CREDENTIALS OUTLINED
BELOW MUST BE SUBMITTED TO THE PERSONNEL CABINET WITH APPOINTMENT
PAPERWORK FOR REVIEW AND INCLUSION IN EMPLOYEE PERSONNEL FILE.

NONE
EXHIBIT

) kDA 04T
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POST-EMPLOYMENT REQUIREMENTS: EMPLOYEES 1IN THIS JOB WILL BE REQUIRED TO
OBTAIN CREDENTIALS OUTLINED BELOW WITHIN A REASONABLE TIME, OR IF
EMPLOYEES POSSESS SUCH CREDENTIALS AT THE TIME OF HIRE THEY WILL BE
REQUIRED TO MAINTAIN THOSE CREDENTIALS SO LONG AS THEY ARE EMPLOYED IN
THIS CAPACITY. 1IT IS THE RESPONSIBILITY OF THE EMPLOYING AGENCY TO VERIFY
THE ATTAINMENT AND/OR MAINTENANCE OF THESE CREDENTIALS, TO REMOVE FROM
THIS CLASS ANY EMPLOYEE WHO DOES NOT ATTAIN OR MAINTAIN THESE CREDENTIALS,
AND TO ASSURE THAT ANY EMPLOYEE WHO PERFORMS THESE FUNCTIONS, WITHOUT
REGARD TO THE CLASS THEY ARE IN, HAVE THE APPROPRIATE CREDENTIALS.

Must maintain current license to practice law in the Commonwealth of
Kentucky or continue to comply with SCR 2.111 Limited certification of
admission to practice or SCR 2.112 Attorney participants in defender or
legal services programs for the length of employment in this job title.

EXAMPLES OF DUTIES OR RESPONSIBILITIES OF THE JOB CLASSIFICATION: EXAMPLES
OF DUTIES OR RESPONSIBILITIES ARE NOT TO BE CONSTRUED AS DESCRIBING WHAT
THE DUTIES OR RESPONSIBILITIES OF ANY POSITION SHALL BE AND ARE NOT TO BE
CONSTRUED AS LIMITING THE APPOINTING AUTHORITY'S ABILITY TO ADD TO, OR
OTHERWISE ALTER THE DUTIES AND RESPONSIBILITIES OF A POSITION. THE USE OF
AN INDIVIDUAL EXPRESSION OR ILLUSTRATION AS TO DUTIES OR RESPONSIBILITIES
SHALL NOT BE REGARDED AS EXCLUDING ASSIGNMENT OF OTHERS NOT MENTIONED
WHICH ARE OF SIMILAR KIND OR QUALITY.

Manages and coordinates the work of designated supervisors, attorneys and
non-attorney staff. Handles complaints and grievances of designated
supervisors, attorneys and non-attorney staff. Performs specialized legal
services relating to one or more specific areas of the law. Prepares,
tries and argues complex cases (including capital cases) before state and
federal courts and administrative forums. Drafts and reviews proposed
legislation to be introduced to the state legislature and reviews and
comments on proposed legislation as directed. Writes articles for legal
publications. Develops and participates in training programs. Serves on
inter- and intra-agency committees as assigned. Conducts administrative
hearings on behalf of the agency and prepares appropriate recommended
orders. Reviews the work of attorneys in making recommendations to the
agency's chief legal officer or designee on legal policy matters.
Coordinates legal work performed by contract attorneys. Approves
settlement of legal actions, consistent with agency procedures. Reviews
and approves contracts, official orders and other documents for form and
legality. Represents the agency head and/or advises agencies during
meetings of various state boards, commissions or similar entities. Reviews
and makes recommendations on agreements and other actions by an agency.
Drafts and reviews proposed administrative regulations. Prepares legal
opinions. Recommends policy and procedures to conform with applicable
laws and regulations. Provides legal advice to agency personnel.

TYPICAL WORKING CONDITIONS AND UNIQUE PHYSICAL REQUIREMENTS: INCUMBENTS IN
THIS JOB WILL TYPICALLY PERFORM THEIR PRIMARY JOB DUTIES UNDER THESE
CONDITIONS, HOWEVER, THESE CONDITIONS MAY CHANGE ON OCCASION IN PERFORMING
THE DUTIES OF AN INDIVIDUAL POSITION.

Duties are performed primarily in both office and courtroom settings.
Travel is required.

ADDITIONAL REQUIREMENTS :

"Upon appointment, employees in this class may be required to maintain aKDA Cy{ﬁ

valid driver's license and required to drive a licensed vehicle. This
status may be necessary for the length of time in this class. If this is
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necessary it will be listed in the specific position description for that
position. Applicants and employees in this job title may be required to
submit to a drug screening test and background check. Applicants and
employees in positions which perform job duties that may require contact
with offenders in the custody or supervision of the Department of
Corrections or with youth in the care, custody, or supervision of the
Department of Juvenile Justice must meet qualifications pursuant to the
federal Prison Rape Elimination Act, 28 C.F.R.115.17 and 115.317."

JOB ESTABLISHED:06/16/1982 | LAST REVISION:05/16/2008

THE COMMONWEALTH OF KENTUCKY DOES NOT DISCRIMINATE ON THE BASIS OF RACE,
COLOR, RELIGION, NATIONAL ORIGIN, SEX, AGE, DISABILITY, SEXUAL
ORIENTATION, GENDER IDENTITY, GENETIC INFORMATION OR VETERAN STATUS.
REASONABLE ACCOMMODATIONS ARE PROVIDED UPON REQUEST.

KDA 049
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COMMONWEALTH OF KENTUCKY
JOB CLASS SPECIFICATION

STAFF ATTORNEY MGR/ASST GENERAL COUNSEL

Job Number: 20001889
Job Code: 98270V190216
Job Group: 9800 - LAW
Job Established: 06/16/1982
Job Revised: 02/16/2019

Grade: 18 Salary (MIN - MID): Special Entrance Rate:
$26.462-$35.056 - Hourly NONE
$4,300.08-$5,696.60 - 37.5 Hr. Monthly Salary NONE
$4,586.76-56,076.38 - 40 Hr. Monthly Salary NONE

PROBATIONARY PERIOD:

This job has an initial and promotional probationary period of 6 months. For additional information refer to: http//www.Irc.ky.
gov/kar/101/001/325.pdf.

CHARACTERISTICS OF THE JOB: Characteristics of a Job are general statements indicating the level of responsibility and
discretion of positions in that job classification. These are not intended to be an exhaustive list.

Provides direct support to the Executive Director, Commissioner, or General Counsel in the management and delivery of legal
services. Manages and coordinates the work of attorney and non-attorney staff in a major legal function. Provides various
complex legal services; and performs other duties as assigned.
MINIMUM REQUIREMENTS:
EDUCATION:

See Special Requirements.

EXPERIENCE, TRAINING, OR SKILLS:

Must have five years experience as a licensed attorney in the practice of law.

Substitute EDUCATION for EXPERIENCE:
A Master of Laws degree (LL.M.) will substitute for one year of the required experience.

Substitute EXPERIENCE for EDUCATION:
NONE

SPECIAL REQUIREMENTS (AGE, LICENSURE, REGULATION, ETC.):

Must be admitted to practice law and in good standing in the Commonwealth of Kentucky or comply with SCR 2.111 Limited
certification of admission to practice or SCR 2.112 Attorney participants in defender or legal services programs. Must maintain
any required licensure(s), certification(s), or other credentials for the length of employment in this classification. Employing
agency is responsible for ensuring employee possesses and maintains required licensure(s), certification(s) or other credentials.

KDA 043
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EXAMPLES OF DUTIES OR RESPONSIBILITIES OF THE JOB CLASSIFICATION: Examples of duties or responsibilities are
not to be construed as describing what the duties or responsibilities of any position shall be and are not to be construed as
limiting the appointing authority’s ability to assign, or otherwise aiter the duties and responsibilities of a position. This is not
intended to be an exhaustive list.

Provides direct support to the Executive Director, Commissioner or General Counsel in the management and delivery of
specialized legal services. Manages and coordinates the work of designated attorneys and non- attorney staff. Handles
complaints and grievances of designated attorneys and non-attorney staff, Performs specialized legal services relating to one or
more specific areas of the law. Prepares, tries, and argues complex cases (including capital cases) before state arid federal courts
and administrative forums. Drafts and reviews proposed legislation to be introduced to the state legislature and reviews and
comments on proposed legislation as directed., Writes articles for legal publications. Develops and participates in training
programs. Serves on inter- and intra-agency committees as assigned. Conducts administrative hearings on behalf of the agency
and prepares appropriate recommended orders. Reviews the work of attorneys in making recommendations to the agency's
chief legal officer or designee on legal policy matters. Coordinates legal work performed by contract attorneys. Approves
settlement of legal actions, consistent with agency procedures. Reviews and approves contracts, official orders and other
documents for form and legality. Represents the agency head and/or advises agencies during meetings of various state boards,
commissions, or similar entities. Reviews and makes recommendations on agreements and other actions by an agency. Drafts
and reviews proposed administrative regulations. Prepares legal opinions. Recommends policy and procedures to conform with
applicable laws and regulations. Provides legal advice to agency personnel.

UNIQUE PHYSICAL REQUIREMENTS:

TYPICAL WORKING CONDITIONS: Incumbents in the Jjob will typically perform their job duties under these conditions.
Duties are performed primarily in both office and courtroom settings. Travel is required.

ADDITIONAL REQUIREMENTS:

Upon appointment, employees in this class may be required to maintain a valid driver's license and may be required to drive a
licensed vehicle. This status may be necessary for the length of time in this class. If this is necessary it will be listed in the specific
position description for that position. Applicants and employees in this job title may be required to submit to a drug screening
test and background check. Applicants and employees in positions which perform job duties that may require contact with
offenders in the custody or supervision of the Department of Corrections, or with youth in the care, custody, or supervision of
the Department of Juvenile Justice, must meet qualifications pursuant to the federal Prison Rape Elimination Act, 28 C.F.R.115.17
and 115.317,

THE COMMONWEALTH OF KENTUCKY DOES NOT DISCRIMINATE ON THE BASIS OF RACE, COLOR, RELIGION, SEX, NATIONAL ORIGIN, SEXUAL ORIENTATION OR GENDER
IDENTITY, ANCESTRY, AGE, DISABILITY, POLITICAL AFFILIATION, GENETIC INFORMATION OR VETERAN STATUS IN ACCORDANCE WITH STATE AND FEDERAL LAWS.
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COMMONWEALTH OF KENTUCKY
JOB CLASS SPECIFICATION

STAFF ATTORNEY Ii

Job Number: 20001887
Job Code: 98250V190216
Job Group: 9800 - LAW
Job Established: 06/16/1982
Job Revised: 02/16/2019

Grade: 16 Salary (MIN - MID): Special Entrance Rate:;
$21.870-$28.972 - Hourly NONE
$3,553.88-$4,707.96 - 37.5 Hr. Monthly Salary NONE
$3,790.80-55,021.82 - 40 Hr. Monthly Salary NONE

PROBATIONARY PERIOD:

This job has an initial and promotional probationary period of 6 months. For additional information refer to: http://www.Irc.ky.
gov/kar/101/001/325.pdf.

CHARACTERISTICS OF THE JOB: Characteristics of a job are general statements indicating the level of responsibility and
discretion of positions in that job classification. These are not intended to be an exhaustive list,

Provides a variety of legal services for a state agency which are occasionally characterized by issues which are unique,
controversial, or technical in nature and require extensive research and analysis; and performs other duties as required. May
coordinate the work of other attorney and non-attorney staff.

MINIMUM REQUIREMENTS:
EDUCATION:

See Special Requirements.

EXPERIENCE, TRAINING, OR SKILLS:

Must have one year of experience as a licensed attorney in the practice of law.

Substitute EDUCATION for EXPERIENCE:

EXHIBIT

A Master of Laws degree (LL.M.) will substitute for the one year required experience. § 3
Substitute EXPERIENCE for EDUCATION: 2
NONE g

SPECIAL REQUIREMENTS (AGE, LICENSURE, REGULATION, ETC.):

Must be admitted to practice law and in good standing in the Commonwealth of Kentucky or comply with SCR 2.111 Limited
certification of admission to practice or SCR 2.112 Attorney participants in defender or legal services programs. Must maintain
any required licensure(s), certification(s), or other credentials for the length of employment in this classification. Employing
agency is responsible for ensuring employee possesses and maintains required licensure(s), certification(s) or other credentials.

kDA 045
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EXAMPLES OF DUTIES OR RESPONSIBILITIES OF THE JOB CLASSIFICATION: Examples of duties or responsibilities are
not to be construed as describing what the duties or responsibilities of any position shall be and are not to be construed as
limiting the appointing authority’s ability to assign, or otherwise alter the duties and responsibilities of a position. This is not
intended to be an exhaustive list.

Prepares routine and some complex pleadings and allied court papers in connection with trials, hearings and other court
procedures. Prepares, tries and argues routine and some complex cases before state and federal courts and administrative
forums. Researches resource materials for information relevant to pending cases. Provides representation and other services in
state and federal courts and administrative forums. Conducts routine negotiations with clients, witnesses or other interested
parties in gathering information. Counsels clients and investigates and reviews claims to determine merits of proceeding with
the case or complaint. May work as a member of an inter-disciplinary team and may coordinate the efforts of attorney and non-
attorney staff, Reviews and makes recommendations on agreements, contracts and other actions by an agency. Reviews
proposed changes in regulations and policies for legal form. Drafts bills for introduction to the General Assembly. Advises
agency heads in legal phases of policy matters. Conducts administrative hearings on behalf of the agency and prepares
appropriate recommended orders.

UNIQUE PHYSICAL REQUIREMENTS:

TYPICAL WORKING CONDITIONS: Incumbents in the job will typically perform their job duties under these conditions.
Duties are performed primarily in both office and courtroom settings. Travel is required.

ADDITIONAL REQUIREMENTS:
Upon appointment, employees in this class may be required to maintain a valid driver's license and may be required to drive a
licensed vehicle. This status may be necessary for the length of time in this class. If this is necessary it will be listed in the specific
position description for that position. Applicants and employees in this job title may be required to submit to a drug screening
test and background check. Applicants and employees in positions which perform job duties that may require contact with
offenders in the custody or supervision of the Department of Corrections, or with youth in the care, custody, or supervision of
the Department of Juvenile Justice, must meet qualifications pursuant to the federal Prison Rape Elimination Act, 28 C.F.R.115.17

and 115.317.

THE COMMONWEALTH OF KENTUCKY DOES NOT DISCRIMINATE ON THE BASIS OF RACE, COLOR, RELIGION, SEX, NATIONAL ORIGIN, SEXUAL ORIENTATION OR GENDER
IDENTITY, ANCESTRY, AGE, DISABILITY, POLITICAL AFFILIATION, GENETIC INFORMATION OR VETERAN STATUS IN ACCORDANCE WITH STATE AND FEDERAL LAWS,
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Ryan F. Quarles

Oftice of the Commissioner

Commissioner g 105 Corporate Drive
Kentucky Department of Agriculture Franklar, KY 40601
June 22,2018

Ms. Nicole Liberto
107 Carporate Drive
Frankfort, Kentucky 40601

Dear Nicole:

Thank you for taking the time Monday to meet with me, KDA’s HR Director (Mark White),
and your first-line supervisor (Joe Bilby). | thought it was a productive conversation. As KDA’s
Chief of Staff and your next-line supervisor, my goal is to have a constructive and cooperative
discussion with you about your ability to perform the essential functions of your job as assistant
general counsel and to collaborate with you to find an arrangement that works for everyone
involved. KDA takes seriously its obligation to comply with its responsibilities under the
Americans with Disabilities Act (ADA).

As we discussed in our meeting, KDA believes that now is an appropriate time to reevaluate
circumstances surrounding the accommodation that allowed you to work from home at various
times over the past several years. As | mentioned in my earlier letter, dated June 1, 2018, you and
KDA’s other staff attorney worked from home during the period between the Capital Plaza
Tower’s closure in December 2016 and the opening of new offices on the second floor of 107
Corporate Drive in December 2017 as a result of Departmental office shortages, not on account of
any ADA-related accommodation.

Because KDA now has adequate space to provide offices for all of its Frankfort-based
employees, during a staff meeting on February 19, 2018, [ announced that the temporary work-
from-home arrangements that had been necessitated the previous year because of KDA's
temporary office space shortage were coming to an end. I added that employees within the Office
of Administrative Services (OAS), the Office of Legal Services (OLS), and the Office of
Communications (OOC) would be expected to work from their offices at the Corporate Drive
facility.

In addition, your 2018 performance plan states that you are expected to “[ble at assigned
work station from 8:00 AM to 4:30 PM, less an hour for lunch breaks. Working from home (other
than attending meetings) is not permitted without prior written permission from General Counsel.”

KDA 004
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After evaluating the doctor’s note that you provided from Dr. Vincent Degeare (dated April
26, 2018), and discussing the matter Monday with you, your first-level supervisor and KDA’s HR
Director, | have determined that KDA will not allow you to continue to work from home unless

you obtain the prior written permission of your supervisor, Here are the reasons for this
determination:

l. Your job duties include coordinating KDA’s responses to open ‘records requests.
Coordinating a timely and complete response to an open records request requires you to interact
and cooperate with various KDA employees who are in possession of documents that are
responsive to open records requests. For some requests, you need to speak with a number of KDA
employees simply in order to determine what responsive documents exist, who is in possession of
them, and where they are located. Some responsive documents, moreover, are kept only in hard-
copy (i.e., paper) form. And some of the electronically-kept files are located in drives and files
that you do not have access to search. In addition, KDA is under specific time constraints with
respect to its obligations under the Kentucky Open Records Act; these time constraints make your
work time-sensitive in nature, which underscores why it is important for you to be physically
present to do this work.'

2. Your job duties also include the supervision of KDA’s other staff attorney and one other
employee. You are the only KDA employee who isin a position to supervise these two employees.
We belicve that in order to provide adequate supervision to these two employees, you need to be
present in the office with them.?

3. For the reasons stated in the two preceding paragraphs, we conclude that your job duties
require your in-person involvement and, therefore, that physically coming to work in your assigned
office at KDA’s campus in Frankfort is an essential function of your job.

1 For instance, on February 7, 2018, it came to your supervisor’s attention that documents
responsive to a pending open records request had been in your possession since January 31 but for
some reason you had failed to send them to the requesting party until your supervisor notified you
that you needed to do so.

z For instance, on the morning of May 11, 2018, you sent an email notifying your supervisor
and your immediate subordinate, a KDA staff attorney, that you would not be able to work because
you had injured your arm earlier in the week. Your email directed your subordinate to complete a
pre-release review of documents that had been gathered by other KDA employees in response to
a pending open records. The deadline for producing the documents was that day. Apparently you
forgot that your subordinate was out of the office, and not working, which required you supervisor
to alert you to your subordinate’s absence and offer to cover for you. We believe this oversight
on your part would not have happened if you were physically present with the employees under

your supervision. K D /( 005
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4. In addition to the essential functions of your job, your recent job performance, as measured
by your scores in your annual performance evaluations, has declined significantly. Over the past

cleven years, your performance evaluation has fallen from a score of 500 (in 2007) to just 251 (in
2017).3

Here are the performance evaluation scores you received between 2003 and 2017:

2003: 453 (revised by next-line supervisor; initial score was 411)

2004: 448
2005: 496
2006: 459
2007: 500
2008: 487
2009: 478
2010: 486
2011 492
2012: 300
2013: 300
2014: 296
2015: 305

2016: 300  (revised by next-line supervisor; initial score was 306)
2007: 251 (revised by next-line supervisor; initial score was 227)

5. In addition fo the decline in your job performance as evidenced by these annual
performance evaluation scores, we have concerns about your punctuality on those days when you
come to work in your office KDA's campus in Frankfort. We have observed that you regularly
arrive to work well after your designated start time (8:00 AM), often in the mid-morning to late-
morning hours, without notifying your first-line supervisor that you are running late. Because you
are not consistent in notifying your supervisor each morning whether you intend to drive to
Frankfort or not that day, usually your supervisor is unable to know with certainty whether or not
you are present and available without calling you to inquire about your whereabouts, This pattern
is not acceptable to us from a management perspective.

6. We also have concerns about your productivity on those days when you worked from your
home in Louisville. We believe that if your medication causes you sometimes to experience
“dizziness, lightheadedness, and great fatigue, which is of concern to [you] while [you are] driving
to and from work,” as the 4/26/2018 letter from your physician states, then those same conditions
necessarily make it difficult—if not impossible—for you to perform your job duties effectively

: As noted below, the initial score you received from your first-line supervisor (227) was

even lower, but was revised upward by me as your next-line supervisor. KD
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during periods of time when you are experiencing those conditions. In our meeting Monday, you
attempted to draw a distinction between what you describe as a “physical” activity (driving your
vehicle) and what you describe as a “cognitive” activity (performing your job functions as assistant
general counsel). As I said Monday, we believe that if your “dizziness, lightheadedness, and great
fatigue” on a given day prevents you from safely driving to and from the office, then it is unlikely
that you could nevertheless perform your job duties adequately—regardless of where you were
physically located at the time.

For all of these reasons, we conclude that your productivity as an employee is significantly
hampered on your work-from-home days. We believe that allowing you to continue working from
home on a standing basis is not an accommodation that is “reasonable”—or sustainable—nor has
it proven to be an accommodation that is effective for both you and KDA.

Effective July 1, 2018, KDA will no longer permit you to work from home as an
accommeodation on a standing basis.* As I mentioned Monday, we want to give you the time
between now and the end of June to make whatever arrangements may be necessary as you adjust.

I am prepared to offer a new accommodation, namely this: Consistent with the policies set
forth in the Personnel Cabinet’s Employee Handbook, you may use your sick leave, annual leave,
and accrued comp time on those days when your dizziness, lightheadedness and/or fatigue make
it impossible for you to drive to your office in Frankfort; in addition, you also may be eligible for
family and medical leave pursuant to 101 KAR 2:102 (Section 3).

In our meeting Monday we also discussed our concerns about your attendance and
punctuality. Beginning July 1, 2018, you are directed to follow these daily procedures:

®  On those days when you determine that you will not be able to report to Frankfort for work,
you are directed to send an email to your supervisor no later than 8:00 AM.

© On those days when you determine that you will be able to report to Frankfort for work,
you are directed to send an email to your supervisor as soon as you reach your desk and
log on to your computer. At the end of your workday, you are directed to send an email
to your supervisor at the time when you log off your computer prior to leaving your office
the day.

4 As I mentioned Monday, there are no other employees within the Office of Legal Services
(OLS), the Office of Communications (OOC), or the Office of Administrative Services (OAS)
who are permitted to work from home. )

5 For your convenience, I am enclosing a copy of the FMLA packet. KDA 007
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Thank you again for taking the time to meet with us Monday. We value your contributions as
a KDA employee.

Thank you,
/s/

Keith L. Rogers
Chief of Staff

KA 00%
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KENTUCKY STATE GOVERNMENT

1/2017
PERSONNEL CABINET
ANNUAL EMPLOYEE PERFORMANCE EVALUATION
NAME: Nicole T. W. Liberto PERSONNEL #: 196743
JOB TITLE: Staff Attorney Manager / Asst General Counsel JOBID #:
CABINET/DEPARTMENT #: 31035 ORGID#: 31042906
ORGTITLE: _ Office of Legal Services
POSITION #: 300005947 REVIEW PERIOD; FROM  1/1/2019 TO 12/31/2019
Add or Change Performance Plan: 1 New Job Title Begin Date:
1 New Position Begin Date:

"1 oOther: Begin Date:

EVALUATOR: Joseph A, Bilby NEXT LINE SUPERVISOR: Keith L. Rogers
PERFORMANCE PLANNING

INSTRUCTIONS: List job duties under each category and identify the expectations to "adequately meet"

each duty, multiply by points assigned, place sum in fast column,

the job requirements. Distribute 100 points between the four (4) categories. AT END OF YEAR, rate

and total each category. Record these category totals In the Performance Evaluation Section A, of the evaluation form.

(5) Greatly exceeds expectations.
(4) Exceeds expectations.
{3) Adequately meets expectations. M'::'::l:‘l::k
(2) Barely meets expectations.
{1} Falls to meet expectation:
DUTIES RATING
TOTAL
lob Tasks {Minimum S0 points)
PTS EXPECTATIONS a
Job duties must be weighted consistently with the employee's Position 1121334]s Pu'm.r:::m'
Description (PD).
Manage timely and complete responses to Open Records 20 {Provide initial response to new ORR's within 3
Requests. business days. Supervise KDA's internal effort to
collect responsive documents and prepare them
for release to the requesting party. Ensure
proper redaction of documents prior to release.
Notify key leaders about Open Records ke_quests that 7 Nt;fif{/ KDA's General Counsel and
pertain to one or more of the following three topics: (1) Communications Director immediately upon
hemp, marijuana, or cannabis; (2} animal welfare; and (2) receipt of a new ORR pertaining to one or more
criminal law enforcement, of these topics, R .
Notify key leaders about Open Records Requests that 7 Notify KDA's General Counsel and
pertain to any topic that are received from a reporter, Communications Director immediately upon
journalist, attorney, law firm, or advacacy organization. receipt of a new ORR from one of these sources.
Cci;ﬁpletg ta;l;smaw;é\iué’nea bvthe General ébwdn;el,wéhi‘éf of | 20 Deliver }n“féh;ahalifyvlaﬁd error-free work ‘brod‘uétﬂ 1
Staff, and Commissioner. ‘on or before the deadline. Complete Motor Fuel
regulation assignment by February 8, 2019.
Foduisiriey B4, k2
Employee WIlt Be Assessed On The Following Job Task: iComplats all system tralning and
Idoci ation as outlined by 101 KAR 2:180,
Evaluation of Employee Performance. N P ot "
faccordance with all faderal and state employment faws and related Executive Osders
{Do not assign points if employee Is not an evaluator} fincluding the agency’s policies, guidelines & procedures,
Category Total

A 172
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NAME: Nicole T. W. Liberto PERSONNEL #: 196743
(5} Greatly exceeds expectations.!
3) M-qumly(::ez:?p::mhm ' e
{2) Barely meets expectation: Appralsals Lavels
(1) Fails to meet expectations.||
DUTIES RATING TOTAL
Adaptability/initiative (Minimum 5 points, weighted by Importance) PTS EXPECTATIONS 112] 3| 4l s | Points xRating = Totai
Show initiative and adaptability. - .S Seek out new responsibilities and new projects to
s i e e e 1 e B fekeon. e e R P P O
Managing your subordinates. 5 Supervise your employees' job performance and
S 1 ml.a.tt.endance- I U O U I A -
Category Totals
e PTS EXPECTATIONS gl Jou
Communication/Teamwork {(Minimum 5 points, welghted by importance) 1| 2] 374 5 |Points XRating =Total
Professionalism. 5 1Lead by example. Set a positive personal
_— B _ [example for others to emulate. e
ﬁCommu:;::;t'%ﬁFl with Eﬁﬁeégues - a;;)ropriaigrﬁz{ﬁga?f&rm WMSM Conduct pdiicy formulation 'éﬁd inter;lal B
internal deliberations. deliberations only by in-person conversations or
by telephone. Refrain from deliberating with
colleagues by email or in writing. Ensure
compliance with this objective by your
subordjnates.
tegory Totals
DUTIES RATING
Self Management (Minimum 5 points, welghted by importance) PTS EXPECTATIONS ARRAN - :z:::g ar
Attendance 15 |Each work day, notify your supervisor by email,
no later than 10:30 AM, whether you will be in
the office that day. If you come to work, you
should arrive in the office no later than 11:30
AM. Send an email to your supervisor
immediately upon reaching your desk that states,
"I have arrived at my desk." Later in the day,
send another email to your supervisor,
WImmediately before logging off your computer
and leaving the office, stating, " am leaving the
loffice for the, dav. . - . -
Punctuality 5 Arrive at meetings and appointments on time.
" Dependabliity/fesponsibitty '3 |Maintain confidentiality and the attorney-client 11
privilege. .
Career Development 3 Attend at least one CLE on Executive Branch
Ethics, the Open Records Act, or the Open
Meetings Act.
|Category Totals

KIA 173
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This is to acknowledge that { have met with my evaluator to discuss my
job duties and expectations.

I certify that | have completed the training requirement as stated in 101 KAR
2:180 and that | have met with the employee to discuss his/her job dutles and
expectations.

N
/{2‘”, ‘{"”\ LA ™

st

{Signature Mist Ac In Red 10k Uniess Eteciranicolly Seynedl DATE / {Signinure Must Be In Red Ink L‘Ilk{f‘j};‘ln‘lllnullv igaed) " DATE
EMPLOYEE SIGNATURE . EVALUATOR SIGNATURE
| have reviewed the dutiés and expectations of this employee and find them to
{Witnezs Signuture Must Be in Red bk if Empilovee Refuses To Lign) DATE be redé{ able and app# prlate.
WITNESS SIGNATURE ey '

4 “1(,'A', e
LB e S-6+4F

ey

3 {aignutore Must Be in Red ink Undess Ebstronnediv Signei} DATE
NEXT LINE SUPERVISOR SIGNATURE
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" KENTUCKY STATE GOVERNMENT

1/2017
PERSONNEL CABINET
ANNUAL EMPLOYEE PERFORMANCE EVALUATION

NAME: Nicole T. W, Liberto PERSONNEL #: 196743
OB TITLE:  Staff Attorney Megr / Asst General Counsel JOBID #: 20001889
CABINET/DEPARTMENT #; 31035 ORGID#: 31042906
ORG TITLE:  Offlce of Legal Services
POSITION #: 30005947 REVIEW PERIOD: FROM 1/1/2018 TO 12/31/2018
Add or Change Performance Plan: L. NewJob Title Begin Date:

. New Position Begin Date:

" Other: Begin Date:
EVALUATOR: Joseph A. Bilby NEXT LINE SUPERVISOR:  Kelth L. Rogers

PERFORMANCE PLANNING 4

INSTRUCTIONS: List job duties under each category and identify the expectations to “adequately meet* the Job requirements. Distribute 100 points between the four (4) categories. AT END OF YEAR,
rate each duty, multiply by points assigned, place sum in last column, and total each category. Record these category totals In the Performance Evaluation Section A, of the evaluation form.

(5} Greatly exceeds expectations.)]
{4) Exceeds expectations.||
(3) Adequately meets expectations, Ap::::l:.l::ls
(2} Barely meets axpeactations.||
{1) Falls to meet anpectations |
DUTIES RATING TOVAL
Job Tasks (Minimum 50 points| A
lob dutles(must be welg:ted c:msistemlv with the employee's s ENPECTATIONS 11213145 Polms,.’:;‘,""s )
Position Description {PD).
Draft contracts and screen regulatory correspondence to 10 ||Prepare contracts and other legat documents
ensure accuracy and completeness, that are error-fee and appropriately tailored to
the specific KDA need we are trying to satisfy. x 3 O
Review OCEP's fine and penalty letters for
accuracy and completeness.
Manage “timély and complete rés;;dﬁses to Open Records 20 [Provide initial response to new ORRs within 3 i T
Requests. business days. Track the internal effort to x L{ O
|collect responsive documents and prepare them
S — oo oo fo.  forreleasetotherequestingparty. | |
Notify key leaders about sensitive Open Records Requests, 15 |Notify the General Counsel and
Communications Director immediately about
any ORR received from a reporter, journalist, L
attorney, law firm, lobbyist or advocacy Ix
organization. Notify the General Counsel
immediately about any ORR relating to hemp,
marijuana, cannabis, or criminal law
e RS St L, enforcement. < S A I
Perform other duties as assigned. 5  |Complete other tasks assigned by the General
Counsel, Chief of Staff, and Commissioner. X l O
Employee Will Be Assessed On The Following Job Taslc: 2 Complates it required I syatem s and
Evaluation of Employee Performance. :::‘:::‘:::’f"“"'"““ '::I:':‘:“" b P
kcmdnm- with oll federal and state amployment laws and refated Executive
{Do not assign points if employee is not an evatuator) dets including the ugency's policies, guidelines & proceduras.
92 Category Total

J2s,
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NAME: Nicole T, W. Liberto

PERSONNEL #:

196743

{5) Greatly exceeds expectations.)

o (:'l.:x:::eds euper.mlons. | Performance
{2} Barely meets expectations. Appraisals Levels
{1) Fals to meet expectations.|
DUTIES RATING TOTAL
Adaptability/initiative (Minimum 5 points, welghted by Importance) PTS EXPECTATIONS 1] 20 3] 4 5 |Points X Rating = ot
Meet assignment deadlines with error-free work products. 10 |Complete assignments on or before the

R Pt At e sy TR S

_|Chief of Staff.

deadlines assigned by the General Counsel or

20

KDA

Show |n|t|ative and adapta bmty S [Seek out new respoﬁ%ilities and new ;;;'ojectsm x l 5
to take on. A0
15 |Category Totals 3?
DUTIES RATING
C p1s EXPECTATIONS 1121345 |[Ponts :Ron:‘v\\: =Total
ommunication/Teamwork {Minimum 5 points, weighted by importance)
Professionalism. 5 Lead by example. Set a positive personal x
L e . Aexampleforotherstoemulate 100 ' 5
Communication with KDA collea'gue's - appropriate‘ 7 Conduct pollcy formulation and internal 1 o
methods for internal deliberations. deliberation discussions only by i in-person
conversations or by telephone. Refrain from
deliberating with colleagues by email or in x ?\ 8’
writing. Use written forms to memorialize only
decisions that have been made. Ensure
compliance with this objective by your
subordinates,
43
12 Category Totals
DUTIES RATING
Self Management (Minimum 5 polnts, welghted by mportance) PTS EXPECTATIONS l2l5]aTs froms :gfl'::u fona
Attendance 10 |Be at your assigned work station from 8:00 AM
to 4:30 PM. Working from hom is not permitted .x ‘2 O
e o wnthout prior written Ppermission. A o
~ Punctuality 5 |Arrive to office and meeting locations on time. x I l ' O
Dependability/Responsibifity 3 |Maintain confidentiality and/or the attorney- i x l 2
o getrp amasran oo .. [Clentprivilege, b
* Career Development 3 [Attend at least one CLE on Executive Branch X q
Ethics Code (KRS 11A) before 12/31/2018.
21 [categoryTotals | S5 |
100

(76
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This is to acknowledge that | have met with my evaluator to discuss my | certify that | have completed the tralning requirement as stated in 101 KAR

job duties and expectations, 2:180 and that | have met with the employee to discuss his/her job duties and
expectatlp’s.
& /D? : TR _ A /201 €
{Signatufe Must Be in Red Ink Unless Electronically Signed) DATE {S(ﬁpnture Must e in Rled Ink Unfess Electropically SI?nrd} DATE
d EMPLOYEE SIGNATURE EVALUATOR SIGNATURE -
1 have reviewed the duties and,expectations of this employee and find them to
{Witness Signature Must Be In Red Ink [f Employee Refuses To Sign] DATE be reasonabl¢'and appropriate,
WITNESS SIGNATURE S

B . .‘ \, , v } 4 S o
AV % ZAA4E
{Signiature Mt Be In Aed ink Unless Electronically Signed) DATE
NEXT LINE SUPERVISOR SIGNATURE
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"NAME: Nicole T. W. Liberto

PERSONNEL #: 196743

MID-YEAR INTERIM REVIEW MEETING DOCUMENTATION

Review Period: From 1/1/2018 To 6/30/2018

EVALUATOR INSTRUCTIONS: Interim reviews must document performance to justify the annual performance rating.

Discuss both positive and negative aspects in all categories of performance. Relevant comments by the evaluator should be documented in the area below. A plan for
improving performance may be developed for categories which are below expectations,

JOB TASKS:

ADAPTABILITY/INITIATIVE:

COMMUNICATION/TEAMWORK:

SELF MANAGEMENT:

Attendance:

Punctuality:

Dependability/Responsibility:

In early June, Nicole promptly handled assignment to ensure removal of attorney work
product and confidential materials from KDA's AgShare drive, e
Demonstrated good initiative and willingness to take on new assignments. Valued member
& leader of the OLS team. Career Development: Nicole has / has not completed the
continuing legal education training on the Executive Branch Ethics Code that she is
mandated to complete by December31,2018. et e e
Generally good communication. Between now and end of year, [Nicole needs to ensure
timeliness of emails re Staying Home (by 9:00 AM), Arrrived at Desk {by 10:30 AM); good
job on sending emails re Leaving Office. {

Effective mly 11, two new a'ccorhm-odations.v One: by 9:00 AM, mgmail to 's"t];;rviso'f i
Staying Home; by 10:30 AM, email reporting Arrived at Desk; anbther email reporting
Leaving Office. Two: use sick, annual, and comp leave on days v?hen unable to drive to
work. e o .
Missed March 5 deadline for preparing Amusement Ride reg revisions (removing climbing
walls from the list of covered attractions) for supervisor's reviev\{ prior to mid-month filing
deadline with LRC. Timesheet for April 15 - 30 not turned in until May 9.

‘OﬁMF'ebruah‘/' 7, falled to fe?:éive/rew)iéui/release ERR-r;asporiSive _'ﬁbcumen.tsvth‘at were gmi'v;eﬁ
to Micole by Harland Hatteron Janvary3s, . .
Nicole has / has not completed the executive-branch ethics CLE her performance plan calls
for her to complete by the end of December. Note: On February 12, 2018, Nicole served a
one-day suspension from duties and pay for the voting leave distrepancies documented ina
letter from HR Director, dated February 7, 2018. The voting leave discrepancies occurred in
2015 and 2016; they came to KDA's attention in 2017. Pursuant to guidance KDA received
from the Personnel Cabinet on August 10, 2018, the suspension must be noted in this Mid-

Career Development: Year intertro Review.... ... e e
This is to certify that § have met with my evaluator to discuss my job 1 certify that | have completed the training requirements as stated in101
performance during the first review period, as outlined in my KAR 2:180 and that | havé met with the employee to discuss his/her job
performance plan. | understand that by signing betow does not indicate performance during the first review period.

my agreement with the above.

[} !haveattached additional pertinent comments. {To be considered
in the annual evaluation, comments must be attached within five
{5) workdays of interim meeting.)

s ¥/ Ju/ (¢
thgunniin Rlght Fig fa Tiea bk !,f-r-.- [ N TN ) lh;._fnmmm Azt Ff.- Gilled bk "ﬂ"rfj l Artistere B e poionely D, ATE
EMPLOYEE SIGNATURE EVAI'EUATOR SIGNATURE
Worss Slgntim Moot Gt o1 5load ok BEmpAIvre Tntivsmie T Gass DATE
WITNESS SIGNATURE

Kb 179

189

1/2017





. NAME: Nicole T. W. Liberto PERSONNEL #: 196743

YEAR-END INTERIM REVIEW MEETING DOCUMENTATION
Review Period: From 7/1/2018 To 31-Dec-18
EVALUATOR INSTRUCTIONS: Interim reviews must document performance to justify the annual performance rating.

Discuss both positive and negative aspects in all categories of performance. Relevant comments by the evaluator should be documented in the area below. A plan for
improving performance may be developed for categories which are helow expectations.

Nicole's most important assignment of 2018 still has not been compleed. In April Nicole
received an assignment to review and revise the contents of 302 KAR 79:010 {"Testing and
inspection program" for motor fuels). This regulation was one of dozens that KDA must
review and either revise or repeal by June 30, 2019, in accordance with the Governor and
General Assembly's Red-Tape-Reduction Initiative. On December 4, | notified her and her
subordinate employee, who was working on regulation reviews of his own, that the deadline
for completion would be December 17. Nicole advised me that she would not be able to
complete the project by then. As of today's date {January 23, 2019), the project stiil has not

been completed.
JOB TASKS:

Der-n;t;stratedhgbod initiative andwnili;&esst;‘t;keonmr‘\;w a&ignments. Valued member
& leader of the OLS team. 1 depend on her to keep her employees focused and on-track.

ADAPTABILITY/INITIATIVE: . o , ]
Generally good communication, but Nicole struggled to comply with the arrival-notification
and departure-notification guidelines given to her by her supervisor and KDA's chief of staff.

Please see the six-page Excel spreadsheet recording Nicole's reported arrival and departure
COMMUNICATION/TEAMWORK: times.

SELF MANAGEMENT: o A S N 8 e b e et 4 e e, T AN bt s A bt e NN A iobaiit e s S B e o S e o
Nicole struggled to comply with the 9:00 AM notification requirement (later modified to
10:30 AM) regarding her plans to come to work or stay home. Please see the six-page Excel
spreadsheet recording Nicole's reported arrival and departure times.
Attendance:
Punctuality:

Generally good dependability on open records requééfs, but sé'e“Motor Fuels regulétion
Dependability/Responsibility: discussion above. i . i L o o
Nicole completed the executive-branch ethics CLE her performance plan calls for her to

Career Development: complete by the end of December 2018, N
This is to certify that | have met with my evaluator to discuss my job | certify that | have completed the training requireménts as stated in 101
performance during the second review period, as outlined in my KAR 2:180 and that | have met with the employee to discuss his/her job
performance plan. | understand that by signing below does not indicate performance during the second review period.

my agreement with the above.

[J haveattached additional pertinent comments. (To be considered
in the annual evaluation, comments must be attached within five
(5) workdays of interim meeting.)
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© NAME: Nicole T. W. Liberto PERSONNEL #: 196743

FINAL PERFORMANCE EVALUATION

A CATEGORIES SCORE B. OVERALL PERFORMANCE EVALUATION.
Job Tasks 125 This employee's work:
Adaptability/Initiative 35 Outstanding (450 and above)
Communication/Teamwaork 43 0 Highly Effective (350 to 449)

Self Management 51 Goad (250 to 349)
TOTAL 254 0O Needs Improvement (150 to 249)

0 Unacceptable (149 or less)

[0 Employee has changed jobs after November 1 of the performance year and will report to a different supervisor. The final evaluation is being
conducted prior to the job change.

C. EMPLOYEE RESPONSE. Agree with performance evaluation.

0

a Disagree with performance evaluation, but accept.

[0 Disagree with performance evaluation and request reconsideration, Within S workdays of
the request for reconsideration, the initia! Reconsideration shall be conducted by the

evaluator. NOTE: Employee signature is required within 5 workdays of the evaluation
meeting date to request reconsideration,

" o s * e L L]
This is to certify that | have met with my evaluator to discuss my 1 certify that | have completed the training requirements as
final performance evaluation, stated in 101 KAR 2:180 and that | have met with the employee

v to discuss his/her annual performance evaluation,

rt ’
' LI TN j’z:r/?‘?‘

(qgfmmu;_- ',:Iml De in qRerI Ink traless Floey u@:llv Signed) WDATE
EMPLOYEE SIGNATURE ! EVALUATOR SIGNATURE

| am aware of this evaluation and have reviewed it to assist
me in evaluating and[gpm'an'aging the performance of the

fErgotisre Must 86 tn Rout ink Linteds Clog tronally Slgne d)

evaluator, .

b

oo o -
' # 2l 4
{Witness Siginotans AMust 8¢ In e 1k, i Canploype Rafuses 1o Sund DAYE {5fgnatare Must lie tn Red ink Unisss § fectenricatiy Lymmi) DATE

WITNESS SIGNATURE . NEXT LINE SUPERVISOR SIGNATURE

RESULTS OF INITIAL RECONSIDERATION. Must be conducted within five (S} workdays from date signed above. {Within five (5) workdays after
initlal reconsideration, the employee may submit a written request for reconsideration by the next line supervisor,)

[} Agree with Results of Initial Reconsideration
O Disagree with Results of Intial Reconsideration, but accept
O wNo change on evaluation 0 Disagree with Results of Initial Reconsideration and request
Change on evaluation reconsideration by next line supervisor
{Signature Must Be i Red Ink Unlos, | feckronicatly Saned) DATE {Sqmuture Must Re i Red Ink Unless Hectromeatly Styned) DATE
EVALUATOR SIGNATURE EMPLOYEE SIGNATURE

E. RESULTS OF FINAL RECONSIDERATION. Must be completed and written response provided to the employee and evaluator within fifteen {15)

workdays after receipt of employee request. The written final reconsideration response must be attached to this Annual Employee Performance
Evaluation Form and will become a part of the employee's personnel file.

(] No Change on Evaluation (m} Change on Evaluation

Eitgnotiore Muad tie In Med ink Unless Hevtnymeally signed) DATE
NEXT LINE SUPERVISOR SIGNATURE

The result of reconsideration may be appealed if the employee has an overall rating in either of the two {2) lowest overall ratings and makes a
written appeal to the Personnel Board within sinty (60) calendar days of final reconsideration. Kl) A l ga
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Robert L. Abell
Attorney-At-Law

ROBERT ABELL LAW

October 29, 2019

Michael G. Swansburg, Jr.
Tressa G. Root

Office of General Counsel
Kentucky Labor Cabinet
657 Chamberlin Avenue EXHIBIT

: |
Frankfort, KY 40601 § 7

Re:  Nicole Liberto v. Com. of Ky., Dept. of Ag.
Franklin Circuit Court No. 19-CI-00036

Dear Counsel:

I write now on behalf of my client, Nicole Liberto, for the purpose of reaching terms
that will accommodate reasonably Ms. Liberto’s disability.

As you all are aware, Ms. Liberto suffers from hypertrophic cardiomyopathy
(HCM), a condition with which she was diagnosed in 2006. This disease is
characterized by a thickening of the heart muscle and in Ms. Liberto’s case includes
a substantial left ventricle outflow obstruction. Both defendant’s answer and its
answers to interrogatories suggest some confusion regarding Ms. Liberto’s
condition, its severity and its treatment.

I have included with this letter an affidavit completed by Dr. Vincent S. DeGeare,
who is Ms. Liberto’s treating heart doctor and, as you can see, very well-
credentialed. Dr. DeGeare offers a better explanation of Ms. Liberto’s condition and
course of treatment than I could ever hope to, so I refer you all to his affidavit.

We believe that Ms. Liberto’s HCM constitutes a disability covered under the
Kentucky Civil Rights Act, because it is a physical impairment that substantially
impacts and limits her circulatory system. We do not see grounds to dispute
seriously whether Ms. Liberto has a covered disability.

Ms. Liberto takes a number of medications to mitigate the effects of HCM. Dr.
DeGeare describes the purposes of and effects of a number of these medications
including Norpace, Metoprolol and Cardizem. All are aimed at mitigating the very
serious effects of HCM; all also can but do not always have substantial side effects
that make it dangerous for Ms. Liberto to, among other things, drive a car.

A 120North Upper Street | P.O.Box 983 | Lexington, KY 40588-0983 | Phone: 859.254.7076 | Fax: 859.281.6541
Email: Rabert@RobertAbellLaw.com { www.RobertAbellLaw.com





October 29, 2019
Page 2

The accommodation that we propose for Ms. Liberto’s disability takes into account
her obligation to perform the essential functions of her job in a satisfactory manner.
We do not view Ms. Liberto’s physical presence in the office daily as an essential
function of her position. We acknowledge that whether an employee’s physical
presence in the office is an essential function of her job is not subject to a
categorical rule, and we acknowledge that the employer’s view as to this issue
carries some but not dispositive weight. We find strong support for our position in
the Sixth Circuit’s decision in Mosby-Meacham v. Memphis Light etc.

The accommodation that we propose for Ms. Liberto’s disability would include the
following: (a) she would work from home three days a week, those days being fixed
and regular; and, (b) she would work and be physically present in the counsel’s
office unless the HCM and/or its medications’ effects dictated otherwise the other
two days of the week. Ms. Liberto has found in recent months that she is
substantially affected by the HCM and/or its medications about three days a week,
so the proposal takes this into account. We also believe that regularity to the degree
possible is preferable for both the counsel’s office and for Ms. Liberto. These terms
are substantially similar to those in effect previously that proved both workable and
reasonable.

We hope that the information above and Dr. DeGeare’s affidavit will promote better
understanding of Ms. Liberto’s condition and disability. It is not overstating to say
it presents a very concerning and precarious medical condition.

We look forward to hearing back from you at your earliest convenience.

Very truly yours,
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Robert L. Abell

RLA/tmc
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COMMONWEALTH OF KENTUCKY
48" JUDICIAL CIRCUIT
FRANKLIN CIRCUIT COURT - DIVISION II
CIVIL ACTION No. 19-CI-00036

NICOLE LIBERTO
PLAINTIFF
Vs. Affidavit of Dr. Vincent S. DeGeare

COMMONWEALTH OF KENTUCKY, DEFENDANT
DEPARTMENT OF AGRICULTURE

* * %* * * * *

Affiant, Vincent S. DeGeare, M.D., being first duly sworn, deposes and states as
follows:

1. My name is Vincent S. DeGeare. I am licensed as a medical doctor by the
Commonwealth of Kentucky. I practice cardiovascular medicine with Norton Heart
Specialist (NHS) in Louisville, Kentucky. My practice specialty is cardiology with a sub-
specialty in interventional cardiology. I am a board-certified cardiologist who specializes
in cardiovascular disease and interventional cardiology. I serve as an assistant clinical
professor at the University of Louisville School of Medicine. I am also a fellow of the
American College of Cardiology and the Society for Cardiac Angiography and
Interventions. In addition to clinical cardiology, 1 have special interests in cardiac
catheterization, interventional cardiology, peripheral intervention and structural/valvular
heart disease.

2. I received my medical degree from the University of Chicago, Pritzker School
of Medicine in the year 1992. I completed my residency in Internal Medicine with the
San Antonio Uniformed Services Health Education Consortium at Wilford Hall Medical
Center in San Antonio, Texas and a fellowship in cardiology at Brooke Army Medical
Center, Fort Sam Houston, Texas. I also completed a fellowship in interventional
cardiology at William Beaumont Hospital in Royal Oak, Michigan.

4, Nicole T. Liberto is a 51 year-old female patient whom I last examined on
February 19, 2019 for the purpose of performing a Left Cardiac Catherization. This
procedure was performed in response to an abnormal Cardiolite, which could represent a
significant left anterior descending artery stenosis, and Ms. Liberto’s increasing dyspnea
(shortness of breath) as well as the family history of her sister having a myocardial
infarction (heart attack) in her 40s.

5. Ms. Liberto was diagnosed with Hypertrophic Cardiomyopathy (HCM) with
Left Ventricle Outflow Tract Obstruction in February 2006. She has been seen by
physicians at NHS and its affiliated Heart Rhythm Center since 2008. HCM is a disease
in which the heart muscle becomes abnormally thick. The thickened heart muscle makes
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it harder for her heart to pump blood, and causes problems in the heart's electrical system,
sometimes resulting in life-threatening arrhythmias (abnormal heart rhythms).

6. The symptoms experienced by Ms. Liberto, without consideration of prescribed
medications, include the following: (a) Hypoxia — Breathlessness, fatigue and shortness
of breath at rest; (b) Angina — Chest pain brought on by exertion and relieved by rest.
The cause of the angina is thought to be insufficient oxygen supply to the heart muscle.
In HCM the main coronary arteries are usually normal, but Ms. Liberto’s greatly
thickened muscle demands an increased oxygen supply which cannot be met in some
circumstances; (c) Palpitations — Palpitation is an uncomfortable awareness of the
heartbeat. Ms. Liberto reports the feeling of an extra or a skipped beat. Her palpitation
typically starts suddenly, and often includes sweating.and/or light-headedness; (d) Light-
Headedness— Ms. Liberto from time to time experiences light-headedness and dizziness.
These episodes may occur in association with palpitations or without any apparent
provocation. The reasons for these episodes are most likely due to an irregularity of the
heartbeat or fall in blood pressure (moreover, they are intermittent and to a large degree
unpredictable).

7. Ventricular tachycardia and ventricular fibrillation rates are incremental and
sometimes fatal in patients with HCM. These deaths are highly preventable with the aid
of a small device-- called an implanted cardioverter defibrillator or ICD -- that in effect
jump-starts a damaged heart. Ms. Liberto had a Cardioverter-Defibrillator implanted in
2010, following the sudden cardiac death of her elder sister then the age 0f 42. Ms.
Liberto has a newer generation ICD which functions as both a defibrillator and
pacemaker. The pacemaker feature stimulates her heart to beat when her heart rate is
detected to be bradycardic (beating too slow). If her heart is beating irregularly and she
experiences pathological tachycardia (increased heart rate), the defibrillator will deliver
an electric shock to restore a normal sinus rhythm.

8. Ms. Liberto must take an anti-arrhythmia medication, Norpace, four (4) times
daily. Norpace is used to treat certain types of serious (possibly fatal) irregular heartbeat,
such as persistent ventricular tachycardia. It is used to restore normal heart rhythm and
maintain a regular, steady heartbeat. It works by blocking certain electrical signals in the
heart that can cause an irregular heartbeat. It also helps decrease the intensity of the heart
muscle contractions. '

9. Norpace is prescribed in high dosage to Ms. Liberto. This high dosage causes
her to experience abnormally low blood pressure and muscle weakness. Ms. Liberto has
reported symptoms that have been related to this medication therapy which include
sudden sweating, shaking, fast heartbeat, blurred vision, vertigo, or paresthesia. Because
of the known side effects and their direct effect on Ms. Liberto, it is advised that she not
drive or use heavy machinery until she is able to do so safely. These symptoms are
inconsistent and irregular; they appear sometimes but do not at others.

10. Metoprolol is a beta-blocker is used to treat angina and heart failure. Ms.
Liberto must take a prescribed dose of this medication twice daily to prevent angina.





This drug works by blocking the action-of certain natural chemicals in her body that
affect the heart and blood vessels. This lowers her heart rate, blood pressure, and strain
on the heart. The high dose of this medication that Ms. Liberto is prescribed, causes her
to experience bradycardia and low blood pressure which, for her, result in vertigo,
lightheadedness and fatigue. Because this drug is known to cause Ms. Liberto dizziness,
lightheadedness and tiredness, it is advised that she not drive or use heavy machinery
until she can do it safely. These symptoms are inconsistent and irregular; they appear
sometimes but do not at others.

11. Ms. Liberto is also prescribed Cardizem CD. This medicine is used to prevent
chest pain. Ms. Liberto must take two (2) doses of this medication regularly, at the same
time each day, to help prevent a Cerebrovascular accident (stroke), myocardial infarction
and to decrease the number and severity of episodes of angina. Cardizem is a calcium
channel blocker. It works by relaxing blood vessels in her body and heart so blood can
flow more easily. Cardizem also lowers Ms. Liberto’s heart rate; these effects help the
heart decrease workload therefore increasing cardiac output and lower blood pressure. As
with her other medications, the required high dosage of this drug causes Ms. Liberto to
experience dizziness, lightheadedness and weakness. Because of the known side effects
and their direct effect on Ms. Liberto, it is advised that she not drive or use heavy
machinery until she can do it safely. These symptoms are inconsistent and irregular; they
appear sometimes but do not at others.

12. Since the latter part of 2010, Ms. Liberto reported that she had been allowed
to work from home on an as needed basis, and that the arrangement worked well for her
and her employer. When supporting medical documentation has been requested by her
employer, myself or another NHS cardiologist have written letters detailing that
telecommuting is meeting Ms. Liberto’s needs when she is affected by her condition and
the medications she is prescribed. My understanding is that although there has been no
change in Ms. Liberto’s medical diagnosis and treatment, and despite the written
recommendations from NHS cardiologist; in July of 2018, Ms. Liberto’s employer
cancelled her ability to work from home. Therefore Ms. Liberto is required to drive,
what she states has often taken as long as three hours one way, due to having to stop
periodically; while at the same time experiencing the symptoms and effects described
hereinabove. Ms. Liberto has indicated that driving under these conditions result in her
experiencing high degrees of stress, inténse anxiety and fear. Ms. Liberto has further
expressed that since she is no longer able to work from home, she must often miss days
from work when the effects of her condition and medication prevent her from driving.
Therefore, on the days when she is-able to drive to her office in Frankfort, she must
typically work in excess of 11 to 12 hours each day in order to complete her tasks and
responsibilities she says she would otherwise have completed at home.

13 It is my clinical opinion that with Ms. Liberto being under the age of 70, not
critically ill, and without baseline cognitive impairmeit, there is no concern that the
cardiovascular agents she is prescribed will have a negative effect on her cognition.
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14. It is my clinical opinion that the medicine therapy Ms. Liberto is on appears to
meet her treatment needs therefore, despite the side effects she experiences, her
medications will not be changed or altered. Nevertheless, the excessive stress and
anxiety experienced by Ms, Liberto during her extended commute and frequent long
work hours is a significant source of concern for both'her health and safety.

Experiencing psychosocial (emotional) or physical stress causes tachycardia, elevation of
blood pressure, and release of adrenaline, cortiol, norepinephrine and vasopressin (stress
hormones) which cause palpitations, blurred vision, hair loss, insomnia, fatigue, gastritis
and irritability, to name a few.

15. It is my clinical opinion, simply stated, stress can cause a heart attack, sudden
cardiac death, heart failure, or arrhythmias in persons who may not even know they have
heart disease. Individuals, such as Ms. Liberto, with congestive heart failure, valvular
heart disease, known arrhythmias, or other heart or blood vessel diseases should avoid
emotional stress whenever possible as these result in a greater workload for the heart,
which can increase the risk of mortality.

16. The medical opinions that | have stated in the foregoing are offered to a
reasonable degree of medical certainty.

17. I have read carefully the foregoing affidavit and state under penalty of perjury
that the above information is true and accurate to the best of my knowledge and belief.

Afﬁa_nt, Vincent S, DeGeare

Commonwealth of Kentucky ( )
County of _JC$&trsem )

Subscribed and swomn to before me by Vincent S. DeGeare, M.D. on the G-H#~day
of _ [ugust 12019 .

My Commission expires: IN\& y 4 AOA)

" “Notary Public
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Office of the Commissioner
105 Corporate Drive

Kentucky Department of Agriculture Framkfort, K 40601

February 4, 2020

By email

Ms. Nicole Liberto
107 Corporate Drive
Frankfort, Kentucky 40601

Dear Nicole:

I have reviewed the letter your attorney sent to the KDA’s attorneys on October 29. After
careful consideration of the comments in that letter and discussions with KDA’s HR Director
(Mark White), and your first-line supervisor (Joe Bilby), I have determined that we cannot agree
to your request to be allowed to work from home for three days a week. KDA takes seriously its
obligations under the Americans with Disabilities Act and the Kentucky Civil Rights Act. I want
to take some time with this letter to explain my reasoning.

A. Being physically present in your office is an essential function of your job.

As I explained in one of my previous letters to you, we believe that being physically present
in your office is an essential function of your job. There are at least three reasons why we believe
this to be true.

First, your job duties require you to supervise one staff attorney and one other employee
who is not an attorney. You are the only KDA employee who is in a position to supervise these
two Office of Legal Services (OLS) employees. Both of these employees are required to work at
their offices here in Frankfort. We believe that in order to provide adequate supervision to these
two employees, you need to be present in the office with them.

Second, your job duties sometimes require you to work closely with KDA employees other
than the two OLS employees who are under your direct supervision. For instance, over the past
two years you have been working closely with Hannah Blair Mann, an employee within KDA’s
Office of Consumer and Environmental Services, to revamp KDA’s motor fuels regulation. This
effort has required you and Hannah to spend hundreds of hours working together at a table in a
conference room over the past two years. It simply would not have been possible for you to
complete this work as well or as efficiently had you been working from home. As this experience
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illustrates, there is no substitute for being here to work in-person with KDA’s other Frankfort-
based employees.

Third, your job duties include coordinating KDA’s responses to open records requests.
Coordinating a timely and complete response to an open records request requires you to interact
and cooperate with various KDA employees who are in possession of documents that are
responsive to open records requests. For some requests, you need to speak with a number of KDA
employees simply in order to determine what responsive documents exist, who is responsible for
maintaining them, and where they are located. Some responsive documents are kept only in hard-
copy (i.e., paper) form. And some of the electronically-kept files are located in drives and files
that you do not have access to search. In addition, KDA is under time constraints with respect to
its obligations under the Kentucky Open Records Act; these time constraints make your work time-

sensitive in nature, which underscores why it is important for you to be physically present to do
this work.

For all of these reasons, we remain convinced that being physically present in your office

is an essential function of your job, just as it is for the other three employees within the Office of
Legal Services.

Because being physically present in your office is an essential function of your job, an
accommodation that would dispense with this function (like your proposed working-from-home
arrangement) is not something that KDA can agree to.

B. Even if being physically present in your office was not an essential function of your
job, a work-from-home arrangement still would not be realistic.

I now want to explain why we do not believe a work-from-home arrangement is realistic
from a practical point of view.

First, we are convinced that your job duties—supervising two other OLS employees,
working closely with other KDA employees like Hannah, and managing KDA’s responses to open
records requests—require you to be in the office for you to carry them out fully and efficiently.
Even on those days when you are not experiencing any of the symptoms named in the affidavit of
your cardiologist, Dr. Vincent Ageare, we do not believe that your productivity on work-from-
home days is, or could be, commensurate to your productivity on days when you are physically
present in your office.

Second, during those times when you are experiencing sudden sweating, shaking, fast
heartbeat, blurred vision, vertigo, and paresthesia to such an extent that “it is advised [by Dr.
Ageare] that [you] not safely drive or use heavy machinery,” we do not believe you can perform
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your job tasks-——which require you to communicate with KDA employees, communicate with
members of the public, identify and then locate the documents that are responsive to various
records requests, and supervise your two subordinate employees—with anything close the same
level of quality or efficiency as when you are not experiencing these symptoms. In other words,
we have a hard time understanding what Dr. Ageare means when he writes that “there is no concern
that the cardiovascular agents she is prescribed will have a negative effect on her cognition.” We
believe that your sweating, shaking, fast heartbeat, blurred vision, vertigo, and paresthesia
symptoms, when you are experiencing them, make it difficult it nor impossible for you to perform

your job tasks, regardless of whether you are physically present in your office or at home at such
times.

Third, the work-from-home arrangement proposed in your attorney’s letter calls for you to
“work from home three days a week, those days being fixed and regular.” His letter explains that
“Ms. Liberto has found in recent months that she is substantially affected by the HCM and/or its
medications about three days a week, so this proposal takes this into account.” This kind of
arrangement would be more realistic if there were some way to predict with confidence which
three “fixed and regular” days each week your symptoms would present themselves. But Dr.
Ageare’s affidavit also makes clear that “[t]hese symptoms are inconsistent and irregular; they
appear sometimes but do not at others.” Because no one can predict which days in each workweek
you will experience sudden sweating, shaking, fast heartbeat, blurred vision, vertigo, and
paresthesia, it seems to be impossible for you and KDA to establish a “fixed and regular” schedule
that would allow you to remain home on those three days and leave you available to drive to your
office in Frankfort the other two days when these symptoms are not presenting themselves.

C. Your current accommodation is working better than your previous work-from-home
arrangement was working.

Your attorney’s letter contends that this work-from-home proposal is “substantially similar
to those in effect previously that proved both workable and reasonable.” For the reasons set forth
in my letter of June 22, 2018, we do not agree that your previous work-from-home arrangement
was “workable.” For instance, your performance evaluations in the eleven-year period between
2007 (when you attained a score of 500) and 2017 (when you attained a score of 251) documented
a trend of steady, year-after-year decline in your job performance.

We believe that the accommodation that has been in place since the summer of 2018 has
been more realistic, and more reasonable, than what was in place prior to that time. Iam referring,
of course, to the accommodations that were explained in my letter of June 22, 2018; and then
modified in my letter of July 10, 2008, in response to a request you submitted the previous day;
and then modified again several months later (after the completion of a three-month trial period)
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in response to another request from you for the first-email notification deadline to be pushed back
from 9:00 a.m. to 10:30 a.m.

As you know, your existing reasonable accommodation requires you to send an email to
your supervisor each day, by 10:30 a.m., whether you will be able to report to your office that day;
and on those days when you are able to drive to your office, to send a second email to your
supervisor stating “I have arrived at my desk” when you have arrived at your desk and logged onto
your computer; and then to send a third email to your supervisor stating “I am logging of my
computer and leaving my desk” shortly before you leave the office each day. In addition to this
altered work schedule accommodation, KDA also allows you to “use your sick leave, annual leave,
and accrued comp time on those days when your dizziness and/or fatigue make it impossible for
you to drive to your office in Frankfort,” as stated in my letter of June 22, 2018, without being
subjected to discipline or other penalization.

Although you struggled to comply with these email-reporting requirements' in the 18
months since this new reasonable accommodation was implemented, we believe that this
arrangement is working better than the work-from-home arrangement that existed prior to that
time. And for that reason we cannot agree to the work-from-home arrangement that was proposed
in your attorney’s letter.

Thank you again for your service to KDA and the people of the Commonwealth. We value
your contributions as a KDA employee.

Thank you,
/sl
Keith L. Rogers

Chief of Staff

Enclosure (Eight-page Excel spreadsheet tracking daily compliance with email reporting
requirements)

1 We are hopeful that in 2020 you will renew your efforts to comply with these email-
reporting requirements because your supervisor’s documentation of your compliance with these
email-reporting requirements in 2019 shows a steady decline in your compliance as the year
progressed. Please see the Excel spreadsheet that is enclosed with this letter, which provides a
day-by-day breakdown.
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