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unless such emplovee receives compensation for his 
employment in excess of the hours above specified at 
a rate not less than one and one-half times the 
regular rate at which he is employed. 

29 U.S.C. § 207(a) (1) (emphases added). To the extent pertinent 

6 to this appeal, FLSA § 13 (a) (1) exempts from that overtime pay 

7 requirement 

8 
9 

10 
11 
12 

any employee employed in a bona fide 
administrative . capacity or in 
capacity of outside salesman (as such terms 
defined and delimited from time to time 
regulations of the Secretary[)]. 

the 
are 
by 

13 29 U.S.C. § 213 (a) (1) (emphases added). The FLSA definitions 

14 section provides that 

15 "[s]ale" or "sell" includes any sale, exchange, 
16 contract to sell, consignment for sale, shipment for 
17 sale, or other disposition. 

18 FLSA § 3(k), 29 U.S.C. § 203(k). 

19 "The overtime requirements of the FLSA were meant to apply 

20 financial pressure to 'spread employment to avoid the extra wage' 

21 and to assure workers 'additional pay to compensate them for the 

22 burden of a workweek beyond the hours fixed in the act.'" Davis 

23 v. J.P. Morgan Chase & Co., 587 F.3d 529, 535 (2d Cir. 2009) 

24 (quoting Overnight Motor Transportation Co. v. Missel, 316 U.S. 

25 572, 578 (1942), superseded by statute, Portal-to-Portal Pay Act 

26 of 1947, ch, 52, 61 Stat. 84). Because the FLSA is a "remedial 

27 law," Reiseck v. Universal Communications of Miami, Inc., 591 F.3d 

28 101, 104 (2d Cir. 2010), exemptions to the overtime pay 

29 requirement are "'narrowly construed against the employers seeking 

30 to assert them and their application limited to those 

31 establishments plainly and unmistakably within their terms and 
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1 spirit. I" Bilyou v. Dutchess Beer Distributors, Inc., 300 F. 3d 

2 217, 222 (2d Cir. 2002) (quoting Arnold v. Ben Kanowsky, Inc., 361 

3 u.s. 388, 392 (1960)). The burden of proving that employees fall 

4 within such an exemption is on the employer. See,~, Bilyou v. 

5 Dutchess Beer Distributors, Inc., 300 F.3d at 222. 

6 We review de novo a district court I s grant or denial of 

7 summary judgment, viewing the record in the light most favorable 

8 to the party against whom summary judgment is sought. See,~, 

9 Dillon v. Morano, 497 F.3d 247, 251 (2d Cir. 2007). Whether the 

10 duties of a job qualify an employee for a FLSA exemption is a 

11 question of law, which we review de novo. See, .sL:....9...:.., Icicle 

12 Seafoods, Inc. v. Worthington, 475 U.S. 709, 714 (1986); Zheng v. 

13 Liberty Apparel Co., 355 F.3d 61, 76 (2d Cir. 2003). 

14 B. The "Outside Salesman" Exemption 

15 Pursuant to her statutory mandate to "define[] and 

16 delimit[]" the terms "outside salesman" and "administrative" 

17 employee, 29 U.S.C. § 213 (a) (1), the Secretary has promulgated 

18 several regulations. Regulations issued in 2004 provide, inter 

19 alia, that "[a] job title alone is insufficient to establish the 

20 exempt status of an employee," 29 C.F.R. § 541.2; rather, that 

21 status may be determined only on the basis of the employee I s 

22 "salary and duties," id. With respect to "outside salesman," the 

23 regulations provide as follows: 

24 (a) The term "employee employed in the capacity 
25 of outside salesman" in section 13 (a) (1) of the Act 
26 shall mean any employee: 
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(1) Whose primary duty is: 

(i) 
meaning 
Act, or 

making sales within the 
of section 3 (k) of the 

(ii) obtaining orders or 
contracts for services or for the 
use of facilities for which a 
consideration will be paid by the 
client or customer; and 

(2 ) 
engaged 
places 
primary 

Who is customarily and regularly 
away from the employer's place or 
of business in performing such 
duty. 

(b) In determining the primary duty of 
an outside sales employee, work performed incidental 
to and in conjunction with the employee's own outside 
sales or solicitations, including incidental 
deliveries and collections, shall be regarded as 
exempt outside sales work. Other work that furthers 
the employee's sales efforts also shall be regarded 
as exempt work including, for example, writing sales 
reports, updating or revising the employee's sales or 
display catalogue, planning itineraries and attending 
sales conferences. 

Id. § 541.500 (emphases added). Elaborating on the meaning of 

26 sales of commodities, as contrasted with sales of services or the 

27 use of facilities, the regulations provide that 

28 [slales within the meaning of section 3(k) of the Act 
29 include the transfer of title to tangible property, 
30 and in certain cases, of tangible and valuable 
31 evidences of intangible property. Section 3 (k) of 
32 the Act states that "sale" or "sell" includes any 
33 sale, exchange, contract to sell, consignment for 
34 sale, shipment for sale, or other disposition. 

35 29 C.F.R. § 541.501 (b) (emphasis added). 

36 The regulations go on to describe the circumstances in 

37 which an employee's efforts to "promot[el" a product constitute--

38 or do not constitute--"sales" within the meaning of the 

39 regulations: 
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(a) Promotion work is one type of activity 
often performed by persons who make sales, which may 
or may not be exempt outside sales work, depending 
upon the circumstances under which it is performed. 
Promotional work that is actually performed 
incidental to and in conjunction with an employee's 
own outside sales or solicitations is exempt work. 
On the other hand, promotional work that is 
incidental to sales made, or to be made, by someone 
else is not exempt outside sales work. 

(b) A manufacturer's representative, for 
example, may perform various types of promotional 
activities such as putting up displays and posters, 
removing damaged or spoiled stock from the merchant's 
shel ves or rearranging the merchandise. Such an 
employee can be considered an exempt outside sales 
employee if the employee's primary duty is making 
sales or contracts. Promotion acti vi ties directed 
toward consummation of the employee's own sales are 
exempt. Promotional activities designed to 
stimulate sales that will be made by someone else are 
not exempt outside sales work. 

23 rd. §§ 541.503 (a) - (b) (emphases added) . 

24 As described in the preamble to the 2004 DOL regulations, 

25 these rules had their origins in regulations adopted after DOL 

26 hearings conducted in the 1940s (resulting in a 1940 "Stein 

27 Report" and a 1949 "Weiss Report"), see Defining and Delimiting 

28 the Exemptions for Executive, Administrative, Professional, 

29 Outside Sales and Computer Employees, 69 Fed. Reg. 22122, 22124 

30 (Apr. 23, 2004) ("2004 Final Rule" or "Final Rule") The Final 

31 Rule's preamble (" Preamble") discussed whether an outside 

32 employee's promotional activities qualify him as a "salesman" and 

33 emphasized that no one could be considered a salesman within these 

34 regulations unless he in some sense made a sale. 

35 Addressing concerns expressed by such groups as the 

36 Grocery Manufacturers Association, the National Association of 

- 20 -



1 Manufacturers, and the u.s. Chamber of Commerce for the emphasis 

2 on an employee's "own" sales, given the technological advances 

3 that enable a customer to place its own order directly with a 

4 supplier, the DOL agreed that a determination of whether an 

5 employee is exempt as an outside salesman "should not depend on 

6 whether it is the sales employee or the customer who types the 

7 order into a computer system and hits the return button." 2004 

8 Final Rule at 22163. But while the Preamble stated that the DOL 

9 "agree [d] that technological changes in how orders are taken and 

10 processed should not preclude the [outside salesman] exemption for 

11 employees who in some sense make the sales," id. at 22162, it 

12 emphasized that 

13 the Department does not intend to change any of the 
14 essential elements required for the outside sales 
15 exemption, including the requirement that the outside 
16 sales employee's primary duty must be to make sales 
17 or to obtain orders or contracts for services. An 
18 employer cannot meet this requirement unless it 
19 demonstrates obj ecti vely that the employee, in some 
20 sense, has made sales. See 1940 Stein Report at 46 
21 (outside sales exemption does not apply to an 
22 employee "who does not in some sense make a sale") 
23 (emphasis added). Extending the outside sales 
24 exemption to include all promotion work, whether or 
25 not connected to an employee's own sales, would 
26 contradict this primary duty test. 

27 2004 Final Rule at 22162 (first two emphases ours). The Preamble 

28 also elaborated on the primary-duty standard: 

2 9 Employees have a primary duty of making sales if 
30 they "obtain a commitment to buv" from the customer 
31 and are credited with the sale. See 1949 Weiss 
32 Report at 83 (" In borderline cases the test is 
33 whether the person is actually engaged in activities 
34 directed toward the consummation of his own sales, at 
35 least to the extent of obtaining a commitment to buy 
36 from the person to whom he is selling. If his 
37 efforts are directed toward stimulating the sales of 
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1 his company generally rather than the consummation of 
2 his own specific sales his activities are not 
3 exempt") . 

4 2004 Final Rule at 22162-22163 (emphases ours) . 

5 We note that the distinction between obtaining commitments 

6 to buy and promoting sales by other persons has been respected in 

7 areas other than the pharmaceutical industry. See,~, Gregory 

8 v. First Title of America, Inc., 555 F.3d 1300, 1309 (11th Cir. 

9 2009) (employee who obtained commitments to buy her employer's 

10 title insurance service and was credited with those sales, and all 

11 of whose efforts were directed towards the consummation of her own 

12 sales and not towards stimulating sales for the employer in 

13 general, was an outside sales employee within the meaning of the 

14 FLSA and the regulations) i Clements v. Serco, Inc., 530 F.3d 1224, 

15 1228 (10th Cir. 2008) (civilian military recruiters who did not 

16 obtain commitments from recruits were not outside salesmen within 

17 the meaning of, ~, 29 C.F.R. § 541.504); Wirtz v. Keystone 

18 Readers Service, Inc., 418 F.2d 249, 253, 260 (5th Cir. 1969) 

19 (" student salesmen" were not outside sales employees where their 

20 promotional activities were incidental to sales made by others) . 

21 We think it clear that the above regulations, defining the 

22 term "sale" as involving a transfer of title, and defining and 

23 delimiting the term "outside salesman" in connection with an 

24 employee's efforts to promote the employer's products, do far more 

25 than merely parrot the language of the FLSA. The Secretary's 

26 interpretations of her regulations are thus entitled to 

27 "controlling" deference unless those interpretations are "'plainly 
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1 erroneous or inconsistent with the regulation. I" Auer, 519 U.S. 

2 at 461 (quoting Robertson v. Methow Valley Citizens Council, 490 

3 U.S. 332, 359 (1989) (other internal quotation marks omitted)) 

4 We find no such inconsistency and see no such error. 

5 Although Novartis contends that the position taken by the 

6 Secretary as amicus on this appeal is contrary to the regulations, 

7 we disagree. The basic premise of the regulations explaining who 

8 may properly be considered an exempt "outside salesman" --a term 

9 for which the FLSA explicitly relies on the Secretary to 

10 promulgate defining and delimiting regulations--is that an 

11 employee is not an outside salesman unless he does "in some sense 

12 make the sales," 2004 Final Rule at 22162. And although that 

13 phrase (on which Novartis relies heavily (see, ~, Novartis 

14 brief on appeal at 12, 22, 25, 29)) does not appear in any of the 

15 regulations that explicate the term "outside salesman," the 

16 regulations quoted above make it clear that a person who merely 

17 promotes a product that will be sold by another person does not, 

18 in any sense intended by the regulations, make the sale. The 

19 position taken by the Secretary on this appeal is that when an 

20 employee promotes to a physician a pharmaceutical that may 

21 thereafter be purchased by a patient from a pharmacy if the 

22 physician- -who cannot lawfully give a binding commitment to do 

23 so--prescribes it, the employee does not in any sense make the 

24 sale. Thus, the interpretation of the regulations given by the 

25 Secretary in her position as amicus on this appeal is entirely 

26 consistent with the regulations. 
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Nor can we conclude that the regulations constitute an 

erroneous interpretation of the FLSA definition of "sale" to 

"include[] any sale, 

sale, shipment for 

exchange, 

sale, or 

contract to sell, consignment for 

other disposition," 29 U.S.C. 

§ 203(k). Although the phrase "other disposition" is a catch-all 

that could have an expansive connotation, we see no error in the 

regulations' requirement that any such "other disposition" be "in 

some sense a sale." Such an ejusdem generis-type interpretation 

is consistent with the interpretive canon that exemptions to 

remedial statutes such as the FLSA are to be read narrowly, see 

Arnold, 361 U.S. at 392; see generally A.H. Phillips, Inc. v. 

Walling, 324 U.S. 490, 493 (1945), and is neither erroneous nor 

13 unreasonable, see, ~, Chevron U.S.A. Inc. v. Natural Resources 

14 Defense Council, Inc. , 467 U.S. 837, 842-43 (1984) We 

15 accordingly owe the Secretary's interpretation deference, and we 

16 turn to the question of its applicability to the present cases. 

17 There is no genuine dispute over the sales path generally 

18 traversed by Novartis pharmaceuticals. As described in Part I.A. 

19 above, Novartis sells its drugs to wholesalers; the wholesalers 

20 then sell them to pharmacies; and the pharmacies ultimately sell 

21 the drugs to patients who have prescriptions for them. The Reps 

22 promote the drugs to the physicians; the Reps do not speak to the 

23 wholesalers or to the pharmacies or to the patients. 

24 Nor is there any dispute as to what occurs during the 

25 Reps' "sales" calls on physicians. The meetings are brief--

26 generally less than five minutes--and the physicians neither buy 
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1 pharmaceuticals from the Reps nor commit to buying anything from 

2 the Reps or from Novartis. The Reps may give physicians free 

3 samples, but the Reps cannot transfer ownership of any quantity of 

4 the drug in exchange for anything of value. The physician is of 

5 course an essential step in the path that leads to the ultimate 

6 sale of a Novartis product to an end user i a patient cannot 

7 purchase the product from a pharmacy without a prescription, and 

8 it is the physician who must be persuaded that a particular 

9 Novartis drug may appropriately be prescribed for a particular 

10 patient. But it is reasonable to view what occurs between the 

11 physicians and the Reps as less than a IIsale. 1I 

12 Novartis suggests that II sale II should be read broadly in 

13 light of the statement in the Preamble that II' [e] mployees have a 

14 primary duty of making sales if they lIobtain a commitment to buyll 

15 from the customer and are credited with the sale.' II (Novartis 

16 brief on appeal at 23 (quoting 2004 Final Rule at 22162) (emphases 

17 in brief).) It argues that the Reps IImake sales in some sense II 

18 because IIthey are responsible for eliciting commitments from the 

19 physicians on whom they call to write prescriptions for NPC drugs 

20 and that these prescriptions are, in essence, orders for NPC drugs 

21 to be used by the patients in purchasing the drugs from 

22 pharmacies. II (Novartis brief on appeal at 25-26 (emphasis in 

23 original) (internal quotation marks omitted).) Novartis's 

24 emphatic reliance on the word II commi tments, II however, does not 

25 lead to a conclusion that the Reps make sales, for it ignores the 

26 nature of the II commitment II expressly envisioned by the Secretary 
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1 in enacting the regulations: lIa commitment to buy, II 2004 Final 

2 Rule at 22162, 22163 (emphasis added). The type of II commitment II 

3 the Reps seek and sometimes receive from physicians is not a 

4 commitment lito buy II and is not even a binding commitment to 

5 prescribe. As the district court noted, IIphysicians have an 

6 ethical obligation to prescribe only drugs suitable for their 

7 patients' medical needs, meaning that they cannot make a binding 

8 commitment to a Rep to prescribe II a particular Novartis product. 

9 Novartis I, 593 F.Supp.2d at 650 (emphasis added). Thus, although 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

physicians may say that they will prescribe a given Novartis drug 

for patients with appropriate diagnoses, such an assurance is not 

a binding commitment, and physicians remain entirely free to 

prescribe a competing product made by a company other than 

Novartis. 

In sum, where the employee promotes a pharmaceutical 

product to a physician but can transfer to the physician nothing 

more than free samples and cannot lawfully transfer ownership of 

any quantity of the drug in exchange for anything of value, cannot 

lawfully take an order for its purchase, and cannot lawfully even 

obtain from the physician a binding commitment to prescribe it, we 

conclude that it is not plainly erroneous to conclude that the 

employee has not in any sense, within the meaning of the statute 

or the regulations, made a sale. 

Novartis points out that a number of district courts have 

held that pharmaceutical sales representatives 

the FLSA overtime pay requirements as outside 
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administrative employees). Those cases are, of course, not 

binding on us, and their reasoning does not persuade us that the 

Secretary's interpretations of the regulations should be 

disregarded. To the extent that the pharmaceuticals industry 

wishes to have the concept of II sales II expanded to include the 

promotional activities at issue here, it should direct its efforts 

to Congress, not the courts. Given the existing statute and 

regulations, we conclude that the district court should have ruled 

that the Reps are not outside salesmen within the meaning of the 

FLSA and the regulations. 

C. The "Administrative" Employee Exemption 

The Secretary's regulations interpreting the FLSA 

exemption for "any employee employed in a bona fide 

administrative capacity, II 29 U.S.C. § 213 (a) (1), establish 

three criteria that must be met for an employee to fit within that 

category. To be such an "administrative" employee, (1) the 

employee must earn at least $455 a week, (2) his IIprimary duty" 

must be lithe performance of office or non-manual work directly 

related to the management or general business operations of the 

employer or the employer's customers, II and (3) his "primary dutyll 

must "include[] the exercise of discretion and independent 

judgment with respect to matters of significance, II 29 C.F.R. 

§ 541.200(a) i see, ~, id. § 541.201 (elaborating on the second 

criterion) i id. § 541.202 (elaborating on the third criterion). 

For purposes of this appeal, the relevant issue is whether 
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1 Novartis has adduced sufficient evidence to permit a rational 

2 juror to infer that the Reps meet the third criterion. 

3 With respect to the requirement that the employee's 

4 primary duty include "the exercise of discretion and independent 

5 judgment with respect to matters of significance," the regulations 

6 provide, in relevant part, as follows: 

7 In general, the exercise of discretion and 
8 independent judgment involves the comparison and the 
9 evaluation of possible courses of conduct, and acting 

10 or making a decision after the various possibilities 
11 have been considered. The term "matters of 
12 significance" refers to the level of importance or 
13 consequence of the work performed. 

14 (b) The phrase "discretion and independent 
15 judgment" must be applied in the light of all the 
16 facts involved in the particular employment situation 
1 7 in which the question arises. Factors to consider 
18 when determining whether an employee exercises 
19 discretion and independent judgment with respect to 
20 matters of significance include, but are not limited 
21 to: whether the employee has authority to formulate, 
22 affect, interpret, or implement management policies 
23 or operating practices; whether the employee carries 
24 out major assignments in conducting the operations of 
25 the business; whether the employee performs work that 
26 affects business operations to a substantial degree, 
27 even if the employee's assignments are related to 
28 operation of a particular segment of the business; 
29 whether the employee has authority to commit the 
30 employer in matters that have significant financial 
31 impact; whether the employee has authority to waive 
32 or deviate from established policies and procedures 
33 without prior approval; whether the employee has 
34 authority to negotiate and bind the company on 
35 signif icant matters; whether the employee provides 
36 consultation or expert advice to management; whether 
37 the employee is involved in planning long- or 
38 short-term business objectives; whether the employee 
39 investigates and resolves matters of significance on 
40 behalf of management; and whether the employee 
41 represents the company in handling complaints, 
42 arbitrating disputes or resolving grievances. 

43 
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7 

(e) 
judgment 
applying 
specific 
sources. 

rd. § 541.202(a), 

The exercise of discretion and independent 
must be more than the use of skill in 
well-established techniques, procedures or 
standards described in manuals or other 

(b), and (e). 

On appeal, the Reps contend that they do "low-level, 

8 discretionless marketing work, strictly controlled by Novartis," 

9 and that their duties and authority do not satisfy the 

10 requirements for applicability of the administrative employee 

11 exemption. (Plaintiffs' brief on appeal at 40.) Novartis, in 

12 contending that the Reps exercise discretion and independent 

13 judgment, argues that the Reps, for example, "must determine how 

14 best to develop a rapport with a physician and develop strategies 

15 to engage physicians in an interactive dialogue to draw out their 

16 patient concerns, treatment styles and predilections"; must "be 

17 able to react to expressed physician concerns by emphasizing 

18 particular clinical findings regarding the efficacy and safety of 

19 NPC's drugs for specific patient types"; "must determine when and 

20 how to deliver the [Novartis-determined core] message, taking into 

21 consideration, II ~, "the prior call history with each physician, 

22 the physician's time constraints, expressed concerns, 

23 prescription-writing tendencies and patient population"; and must 

24 "determine how best to close each call by evaluating whether 

25 sufficient groundwork has been laid to seek the physician's 

26 commitment on that call to write prescriptions. II (Novartis brief 

27 on appeal at 50-51.) 

- 29 -
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The Secretary points out that the regulations make clear 

that the requirement for authority to "exercise discretion 

and independent judgment" means more than simply the need to use 

skill in applying well-established techniques or procedures 

prescribed by the employer, see 29 C.F.R. § 54l.202 (e). The 

Secretary takes the position that for the administrative 

exemption to apply to the Reps, the regulations require a showing 

of a greater degree of discretion, and more authority to use 

independent judgment in matters of signi f icance, than Novartis 

allows the Reps. Again we find it appropriate to defer to the 

11 Secretary's interpretation. 

12 Comparing the record as to the Reps' primary duties 

13 against the illustrative factors set out in § 541.202 (b), for 

14 example, we see no evidence in the record that the Reps have any 

15 authority to formulate, affect, interpret, or implement Novartis's 

16 management policies or its operating practices, or that they are 

17 involved in planning Novartis's long-term or short-term business 

18 objectives, or that they carry out major assignments in conducting 

19 the operations of Novartis I s business, or that they have any 

20 authority to commit Novartis in matters that have significant 

21 financial impact. Although Novartis argues that the Reps do 

22 commi t Novartis financially when they enter into contracts with 

23 hotels, restaurants, and other venues for promotional events, 

24 "which may cost NPC thousands of dollars" (Novartis brief on 

25 appeal at 3-4), the record reveals that the Reps have been given 

26 budgets for such events by the Novartis managers and that the Reps 
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1 have no discretion to exceed those budgets. Nor have we been 

2 pointed to any evidence that the Reps have authority to negotiate 

3 and bind Novartis on any significant matters, or have authority to 

4 waive or deviate from Novartis·s established policies and 

5 procedures without its prior approval. What Novartis 

6 characterizes as the Reps· exercise of discretion and independent 

7 judgment--ability to answer questions about the product, ability 

8 to develop a rapport with a physician who has a certain social 

9 style, ability to remember past conversations with a given 

10 physician, ability to recognize when a message has been 

11 persuasive--are skills gained and/or honed in their Novartis 

12 training sessions. As described in Part I.A. above, these skills 

13 are exercised within severe limits imposed by Novartis. Thus, it 

14 is undisputed that the Reps, inter alia, 

15 • have no role in planning Novartis·s marketing 
16 strategy; 

17 • have no role in formulating the IIcore messages ll they 
18 deliver to physicians; 

19 • are required to visit a given physician a certain 
20 number of times per trimester as established by Novartisj 

21 • are required to promote a given drug a certain number 
22 of times per trimester as established by Novartis; 

23 • are required to hold at least the number of 
24 promotional events ordered by Novartis; 

25 • are not allowed to deviate from the promotional IIcore 
26 messages ll

; 

27 • and are forbidden to answer any question for which 
28 they have not been scripted. 

29 Novartis argues that the Reps exercise a great deal of 

30 discretion because they are free to decide in what order to visit 
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physicians' offices, free to decide how best to gain access to 

those offices, free to decide how to allocate their Novartis 

budgets for promotional 

allocate their samples. 

events, and free to determine how 

(See Novartis brief on appeal at 51.) 

to 

In 

light of the above controls to which Novartis subjects the Reps, 

we agree with the Secretary that the four freedoms advanced by 

Novartis do not show that the Reps are sufficiently allowed to 

exercise either discretion or independent judgment in the 

performance of their primary duties. Accordingly, we conclude 

that the district court should have ruled that the Reps are not 

bona fide administrative employees within the meaning of the FLSA 

and the regulations. 

13 D. State Law 

14 The district court concluded that the overtime wage 

15 requirements of New York law and California law are not 

16 meaningfully different from the requirements of the FLSA, see 

17 Novartis I, 593 F. Supp. 2d at 654, 658, and no party has argued 

18 on this appeal that the requirements differ. Accordingly, we also 

19 vacate the district court's rulings that the Reps fall within the 

20 exemptions provided by state law. 

21 CONCLUSION 

22 We have considered all of Novartis's arguments in support 

23 of the judgment and have found in them no merit. We vacate the 
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1 judgment of the district court and remand for further proceedings 

2 not inconsistent with this opinion. 
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