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D. Constitutional Due Course of Law Violation

19. Plaintiff Mike Leach alleges that Defendant violated his due process rights under

the Texas Constitution. On the date that Defendant terminated him, Plaintiff Leach was an

employee of Defendant, a public institution of higher education in the State of Texas. Plaintiff

Leach had a written contract for a specified term with Defendant. That contract provided for

continued employment for a specific term. In addition, the University's ability to terminate that

contract was expressly limited by terms requiring substantial monetary payment in the event it

were terminated without cause and provided for specific procedures and an opportunity to cure,

in the event the University contemplated termination with cause. Specifically, the contract's "for

cause" provision required at least 10 days notice of the alleged violation and a reasonable

opportunity to cure before being terminated. The limitations on termination for cause were

additionally regulated by specific procedures under the employment policies and regulations of

Texas Tech University.

20. The specific term of Plaintiff Leach's contract and the limitations on the

University's ability to terminate that contract created a vested property interest protected the

Article I, Section 19 of the Texas Constitution. Defendants violated Plaintiff Leach's rights

under the Texas Constitution by failing to afford the mandatory due process, and by unilaterally

and wrongfully terminating Plaintiff Leach's employment contract, thereby depriving him of a

vested property right.

21. Plaintiff Leach seeks redress from this Court for Defendant's actions in depriving

him of his rights without due course of law. In light of this Constitutional due course of law

violation, Plaintiff Leach seeks a declaratory judgment that he did not violate a material

provision of the contract, that Defendant did not have cause to terminate Leach as head football



coach and that Defendant violated Leach's rights under the contract and Texas Constitution in

terminating the contract.

E. Constitutional Taking

22. Because Plaintiff Leach had a vested property interest in his employment contract,

Defendant was required to observe due course of law before depriving Leach of that interest.

Defendant failed and refused to afford Leach his rights to due course of law before unilaterally

and wrongfully terminating the contract and thereby depriving Leach of his property rights.

Under the Texas Constitution, no person's property shall be taken, damaged, or destroyed for or

applied to public use without adequate compensation being made...." TEx.CoNsT.ARTJ,§17.

The takings clause prohibits the State from taking a person's property under its sovereign powers

without adequate compensation. In this case, Defendant has taken or invaded Plaintiff Leach's

property and/or unreasonably interfered with Leach's right to the use and enjoyment of the

contract terms and benefits without compensation. As such, Plaintiff Leach is entitled to

compensation for the loss he has suffered as a result of Defendant's actions.

F. Waiver of Sovereign Immunity

23. Plaintiff Mike Leach denies that Defendant is entitled to immunity from suit

because Defendant has waived such immunity based on its conduct. Texas Tech waived any

immunity claim by its egregious conduct which was in violation of Mike Leach's contractual

rights and rights to due process. See Texas Southern University v. State Bank and Trust Co. 212

S.W.3d 893 (Tex.App.-1 st Dist. 2007, pet. Denied); Catalina Development Inc. v. County ofEl

Paso, 121 S.W.3d 704 (Tex.2003).

24. Defendant fraudulently represented that it would honor the parties' agreement.

Then, only days before it was to pay Leach a bonus of $800,000 under the contract, Defendant
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falsely accused Leach of violations of the contract's "Performance" provisions without any or

adequate investigation. Defendant acted wrongfully in order to claim that Leach was terminated

"for cause." In manufacturing a false basis to terminate Leach allegedly for cause, Defendant

failed to abide by the notice and cure provisions available to Leach in the contract. When Leach

attempted to enforce the contract in a court of law, Defendant alleged termination for cause

based upon Leach's resort to the courts for protection. These extraordinary factual

circumstances put Leach to the proverbial Hobbesian's Choice - accept Defendant's defamatory

public accusations and allegations of improper conduct and get fIred for cause based on those

allegations, or defend himself and seek to enforce his contractual rights and get fired for cause.

This conduct, along with other acts by Defendant constitute a waiver of any claim of, or right to,

sovereign immunity to which Defendant might be entitled.

VI. ATTORNEY'S FEES

25. Pursuant to Texas Civil Practice & Remedies Code Section 37.001 et seq. and

38.001 et seq., Plaintiff seeks recovery of his reasonable attorney's fees.

VII. PUNITIVE DAMAGES

26. Due to the intentional, abusive and reckless conduct of Defendant, Plaintiff seeks

recovery ofpunitive damages as allowed by law.

VIII. DEMAND FOR JURy

27. Mike Leach demands ajury trial and has paid the appropriate fee.

IX. PRAYER

28. For these reasons, Mike Leach asks that Defendant be cited to appear and answer

and, on [mal trial, that Mike Leach have judgment against Defendant for:

a. Actual damages.
b. Consequential, special and incidental damages.
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c. Punitive damages.
d. Reasonable attorney fees.
e. A declaration as requested above.
£ Prejudgment and post-judgment interest as allowed by law.
g. Costs of suit.
h. All other relief, in law and in equity, to which Mike Leach may be

entitled.

Respectfully submitted,
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it/I Paul 1.D~ki
State Bar No. 05927100
Frederick T. Johnson
State Bar No. 00785429
4601 Washington Ave, Suite 300
Houston, Texas 770007
(713) 659-2900 Telephone
(713) 659-2908 Facsimile

By: ~_...!....._ _

Ted A. Liggett
State Bar No. 00795145
1001 Main Street, Suite 705
Lubbock, Texas 79408
(806) 787-6014 - Telephone
(806) 589-0765 - Facsimile
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing document has been served
upon the following on the 7t1l day of January, 2010, as follows:

Daniel C. Perkins
Assistant Attorney General
Texas Attorney General's Office
General Litigation Division
P.O. Box 12548
Capitol Station
Austin, Texas 78711-2548

-lot-FrederiCk T. Johnson


